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MR. SCHMIEK ;: Judge, may I be permitted 
to move the case? 

THE COURT: Yes. The case is moved. 
Mr.Lombardo, you're ready, 1 suppose? 

MR. LOMBARDO: The defendant is ready. 

MR.SCHMIER: Your Honor, so that we can 
get a record, and there'll be no doubt of what is 
being moved, I'm sure Mr. Lombardo will appreciate 
that I'm not trying to encuu er the record, but 
in 3850 of 1970, there were four defendants in- 
dicted. Three of the defendants had their cases 
disposed of. There is one undisposed case, Robert 
Rickenbacker. I now move Robert Rickenbacker's 
case, 3853, '70. People are ready. 

THE COURT: Mr. Lombardo answered he was 
ready. 

MR. LOMBARDO: Defendant is ready. 

MR. SCHMIER: Judge, I was informed 
Mr.Lombardo has an application. The People are 
ready to oppose or consent or whatever. 


THE COURT: Well, I think I know what 


Mr, Lombardo's application is, but that is based 


upon a preliminary discussion. Of course, the 
record will now indicate that it is only seven 
minutes after 10, and we couldn't have had very 


Wh 8 
discussion, a very lengthy or 4avolved discussion, 
but in a capsule, it is simply this, that there 


was a previous trial. 


MR. SCHMIER: Yes, sir. 

THE COURT: There were four defendants 
altogether. 

MR. SCHMIER : Yeg sir. 

THE COURT: Three have been disposed of 
by trial. 

MR. S CHMIER: Yes, sir. 

THE COURT: As to this defendant, there 


was a disagreement. Before the trial began in that 
case with this defendant as the defendant, there 
was a hearing pursuant to the United States 

vy. Wade, before Mr. Justice Barshay of this court, 
and after such hearing, Mr. Justice Barshay ruled 
that the in-court identification made at that time 
before him was free tron taint, was not the result 
of any undug; influence exercised by any person 
upon the identifying witnesses and was not: accom~ 
panied or was not the result of any violence or 
any psychological or other pressures, a5 4 result 
of which it might be said that the identification 
was tainted. Now, that prompted Judge Barshay to 
rule that the in-court identification could be 


ee 
submitted by the District Attorney to a trial 
jury for its consideration. 

MR. SCHMIER: May it please the Court, 

I know that your Honor has the Picture, but this 
is not so much Rickenbacker per 50, but each of the 
witnesses in the case, 4s against Morgan, Ferguson 
and Austin, so that the Wade hearing was by four 
separate lawyers, each on behalf of his client, 

so as to civilians, but in Rickenbacké)” scuase, 

it confined itself to Patrolman Walsh's testimony, 
and Sédaneppace’s testimony, and they testified, 
innumerable hours, and I'm only referring to that 
part of the Wade case whieh dealt with Ricxen- 
backer. 

THE COURT: Well, the defendant Ricken- 
backer, at that time, at that proceeding, had an 
opportunity to call and present such witnesses 
as he wished to. 

MR. SCHMIER : Which -- 

THE COURT: (Int'g) And that hearing was 
closed. 

MR. SCHMIER: Yes, sir. 

THE COURT: Witnesses who he wished to, 
and that hearing was closed. 

MR. SCHMIER: Yes, sir. 
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THE COURT: And Judge Barshay made 
the ruling. 

MR. SCHMIER: With a specific findings of 
fact and conclusions of law. 

THE COURT: What is your application, 
Mr. Lombardo? 

MR. LOMBARDO: Your Honor, my application, 
4n spite of what has been said here by your 
Honor, with all due respect,and by my friend, 

Mr ,Schmier -- 

THE COURT: (mnt 'g) All we have talked 
about is the chronological case, with particular 
reference to the so-called Wade hearing. Now, 
if I'm in error o if the District Attorney is 
in error, as to our recital of what transpired 
up to this point, J wish you'd call that to my 
attention. 

MR. LOMBARDO: Your Horor's recital and 
Mr, Schmier's recital substantially and basically 


are correct. However, I would ask the Court's 


indulgence. I would like to be heard on this 
motion. 
THE COURT: What is the motion,first? 
MR. LOMBARDO : First of all, your Honor, 


the motion is to have a Wade hearing de rovo, and 


ay 
the mtion is predicated on the fact, your 

Honor, that the original trial, there were 

four defendants; two of the defendants, three 

of the defendants, as a matter of fact, were 
apprehended practically at the scene of the 

crime within a matter of minutes. The defendant, 
Rickenbacker, was not apprehended until some 
nine months later. 

THE COURT: Were these matters presented 
at the previous hearing? 

MR. LOMBARDO: Yes, your Honor. 

THE COURT: All right. 

MR. LOMBARDO: Now then, the testimony that 
tends to link Rickenbacker to this alleged crime. 
4s the testimony of a police officer who testifies 
that when he was in hot pursuit of two defendants, 
one of whom they apprehended, he had a leok at 
the face of Rickenbacker, as he turned once or 
twice to see if he was being pursued by this 
same police officer. So, that'sone: time when 
he testified he saw him, and the next time he 
testified he saw him was in court, some nine 


months later, after much time had passed and after 


he made other contacts with other people accused 


of crime. In this case, your Honor, there was a 


at. 


disposition of three of the cases,as Mr.Schmier 
has indicated, but I say in view of the fact that 
three of the defendants, your Honor, were appre- 
hended, there was no question at all about the 
fact that they were apprehended at the scene of 


the crime. 


THE COURT: They ve been convicted; 


4s that right * 

MR. LOMBARDO: Two were convicted, and one 
pleaded guilty. 

THE COURT: There were three convictions. 

MR. LOMBARDO: And as to the defendant 
Rickenbacker, the jury disagreed. So, + say, your 
Honor, in the interest of justice, I think, in 
view of the scanty opportunity for identification 
in this case -- 

THE COURT: (Int'g) Well, Judge Barshay 
didn't think that it was a scanty identification. 
MR. LOMBARDO: Well, Judge Barshay ~~ 

MR.SCHMIER: (Int'g) Excuse me, Mr.Lombar- 
do -- 

MR. LOMBARDO: (Int'g) Please let me finish. 

MR. SCHMIER : You're right. 

MR. LOMBARDO: Judge Barshay, your Honor, 


struck out some of the identification and he struck 


ao 
out some of the statements supposedly made, and 
he allowed it to go to the jury, the question 

of identification by the police officers based 
upon their observations of the defendant as have 
been outlined. 

THE COURT: Whatever his ruling was 
then, Limited or otherwise, is the law of the 
ease right now with regard to permitting the 
in-court identification to be presented to a 
trial jury. 

MR. LOMBARDO: Your Honor, that.ds why 
Mr. Schmier and myself and row, I understand from 
what your Honor has said, that you and I seem 
to have a point of disagreement. I believe this 
4s a brand new trial and this is a de novo propo~ 
sition. 

THE COURT: It is brand new. 

MR. LOMBARDO: And I did think that your Honor 
was going to preside at this trial, should have the 
opportunity to judge for himself and then make 
a ruling with reference to the identification, 
whether or not it was tainted, whether or not there 


was sufficient opportunity for observation, and as 


I say, particularly in wWew of the fact, your Honor, 


that there were just these two short instances. 
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One was an in-court identification, which, in and 


of itself, may have been tainted by reason of 
the fact that the defendant was ,sitting here, 
properly identified to the police officers when 
they testified in court. The only other identi- 
fication in the record that seems to bear out the 
in-court identification is this fleeting glimpse 
by one of the police officers by the defendant. 

THE COURT: And that becomes a question 
of fact. The only question, if you read United 
States v. Wade, is, was this in-court identi- 
fication of such a nature as to prompt a 
Judge to make an order directing the District 
Atterney to refrain from submitting it to a jury 
on the grounds which are set forth in the United 
States v. Wade, and there has been a hearing on 
that subject. It doesn't make any difference 
before whom that hearing was held or when it was 
held. Suppose,Mr. Lombardo, suppose Judge Barshay 
had gone to trial? Suppose there had been a mis- 
trial, during the trial, a motion for the with- 
drawal of a jury had been granted, 

MR. LOMBARDO : That's what happened in this 
case, your Honor. 


THE COURT: Did it happen in this case? 


you understand 


o you mean to say, Mr. Lombardo, 
ict Attorney moved the cese the 
following week, t - there would have to be an 
altogether new hearing pursuan’t to the United States 
V. Wade? Now there a brand new trial was being 


begun. 


MR.LOMBARDO: There is 4 aifference, your 


Honor. The difference, as I say, is that on the 


first trial there were four defendants being 
tried, three of whom, without questions, had 
been apprehended at the scene of the crime within 


minutes after the crime. 


mup NTT 
re COURT: 


he Le dct 


a 


-.ystice Barshay. 

MR, LOMBARDO : Yes, your Honor, but he had 
these other defendunts involved. I think it 
might have colored the Court's view of whether 
or not this was a tainted identification. 


THE COURT: Mr. Lombardo, of course you're 


now indulging in fantasy. It is to be assumed 


that Mr.Justice Barshay made independent decisions 
with regard to each separate defendant. 

MR. LOMBARDO: That he did, your Honor. 

THE COURT: Now,even if we waat through 
a full-scaled hearing now, I would do that, too, 
but there is no need for another hearing because 
we've already had one. [I don't think United States 
v. Wade ever intended multi , one after 
the other, where there is a disagreement by a 
jury, where you may have a half-dozen mistriais 
during the trial of any particular case, it would 
follow, therefore, logically, if what you say is 
so,that if the case were put on the ealendar of 
some other judge each time, different judges, that 
there would have to be a new Wade hearing. fi don't 
believe 80. 

MR. LOMBARDO: Well, your Honor, if I may 


be permitted again, with all due respect to 


«i 3= 
your Honor's learning and wisdom, I think if your 
Honor's reasoning were to be followed to its 
logical end, then it wouldn't even be necessary 
to have another trial. You could simply read 

or take for grante what transpired at the other 
trial and present this to the jury. 

THE COURT: I'm not even taking anything 
for granted, except the ruling made by Mr.Justice 
Barshay. I didn't hear the evidence. I didn't 
hear, anything, but Mr.Justice Barshay did, and 
he ruled on the one proposition, is this in-court 
4dentification to be presented to a trial jury. 

MR. LOMBARDO: Well, your Honor, can't we 
use the same logic then to any rulings that were 
made by the Court in the course of the triai? 
Would they be binding by your Honor or Mr. Schmier 
or myself? 

THE COURT: No, that would be different. 
Justice Barshay might view an offer of proof 
py the District Attorney or the defendant at 
one way during the trial, and + might view it 


another, but this is basic, that is mandated by 


the Ynited States Supreme Court, and the one 


question, the only question is whether or not there 


4g a taint with regard to the in-court identification. 


He has already ruled that there isn't. 

MR. LOMBARDO: Sor the purpose of that 
CA SC. 

THE COURT: You see, there is an ad-= 
judication. Youtre talking now about an in- 
trial ruling. Now, there is no adjudication -- 
you couldn't say that that is res judicata, except 
in the case before Judge Barshay, but here the 
case is now before another Judge. The Wade matter 
was presented for determination by Judge Barshay, 
and he has determined it. Of course, in the final 
analysis, the trial jury has to determine whether 
cr not the identification 4g such which would 
bear the weight of the conviction. But I'm not 

going to go into that again. 

MR. LOMBARDO: Your Honor, + mace my 
motion clear. 

THE COURT: Mr.Lombardo, you are abso- 
lutely right. ‘ou have the right to make the 
motion, but I likewise, as you know, have the 
right to make a determination and I'm denying 


your motion for another so-called Wade hearing. 


MR. LOMBARDO: Your Honor, may 1 also 


beg Mr, Schmier's pardon. He wanted to say something 


before, and I realised that I have to argue 
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with Mr.Schmier, and your Honor, I might have 
been thrown off the track, and that is why I 
asked you to allow me to finish. You may have 
the floor now. Your Honor, I take exception. 

THE COURT: Of course you have an 
exception. 

MR. SCHMIER: Judge, I had a point to 
make, but now that you rule, I imagine my point 
was superfluous, but just for Mr. Lombardo's 


edification, I hoped that you would permit me 


to throw the point into the air. Would you permit 


me? 

THE COURT: Sure. Of course, I might 
change my mind. 

MR. SCHMIER : If you do, I'll accept it. 

THE COURT: Yes. 

MR. SCHMIER : Supposing Judge Barshay had 
found the officer's identification in court to 
be tairtad. 

THE COURT: I see what you're getting 
at. 

MR. SCHMIER: And now I want to use it and 
take Mr.Lombardo's argument, and say this is a new 
case, I'd like you to rule on it. 


THE COURT: You wouldn't get to first 


base. 


MR. SCHMIER: And that my answer was that 


if I can't get to first base, why should he 


run to first base. 

THE COURT: Well, except -- 

MR. SCHMIER: (nt'g) This was my argument, 
Judge. And I offered it. I just wanted you to see 
that Mr. Lombardo's position was untenuous because 
what is good for the defendant is certainly good 
for the People. 

THE COURT: Well, of course, not according 
to present day thinking. Present day thinking 
runs in a certain direction, that all defendants 
are entitled to so much more than legally they 
are entitled to. I don't follow that view at all. 
Whether it helps or hurts the District Attorney, 
or helps or hurts the defendant. This is a matter 
which is decided. I'm not going to have another 
hearing on the same subject. All right. Defendant 
has an exception. All right. Call the jury. 

MR. LOMBARDO: Your Honor, may I ask your 
indulgence, before your Honor calls in the jury? 
May I have about five minutes with this defendant? 
I've read some documents that Mr. Schmier was kind 


enough to show me. 


wh Fn 


THE COURT: I dontt like to keep the 
jurors waiting out there. 

MR. LOMBARDO : Just a few minutes. 

THE COURT: Go right ahead. This is 
another thing, Mr. Lombardo, which you ought 
to know for the record, and while it was not 
in my mind at the time that we discussed this, 
everything which is on the record now, Itm prompted 
now to present another argument. Suppose you 
had had a pre-trial hearing on a motion to suprress? 
Suppose you had had a pre-trial hearing on a 
motion to suppress tangible property, and the 
proceeds or the results of an eavesdropping 


situation or anything along those lines, or even 


a motion to inspect grand jury minutes. Well, 


that's far fetched of course, Would you just, 
because there is mother trial, urge that the 
Court conduct another motion, a hearing on 4 
motion to suprress? Certainly not. 

MR. LOMBARDO: You mean on a Stovall type 
motion? 

THE COURT: No, a Stovalitype motion 
4s not directed to the motion to suppress, except 
in its wider ramifications with regard to due 


processes, and that is what Stovallis concerned with. 


wie 


But take a motion, a so-called Huntley he.ring, 


as to the voluntariness of a statement or a 


confession, would you expect the Court to hold 
another hearing on that sub ject? 
MR. LOMBARDO: It would seem to me, your 


Honor, and what I understand, I unserstand in 
good faith, I honestly and truly believe what 1 
told your Honor. It think it is a jew trial 
and a new Judge, and particularly in this case 
where you had four defendants originally, where 
44 was extremely difficult and arduous, even 
for a judge of Judge Barshay's great learning, 
to keep everything separate and apart, which 1 
think he did very well. Jt is a completely 
different situation. Here there is only one 
defendant, your Honor, on trial. 

THE COURT: I understand the point. 

MR. LOMBARDO:All I can do is urge it and 
try to convince your Honor « 

THE COURT: You have your exception. 
May * respectfully have 


MR. LOMBARDO: 


an exception? 
THE. COURT: Yes, you have your exception. 
(PROSPECTIVE JURORS WERE BROUGHT INTC COURTROOM 


AT 10:30 A.M.) 


ue 
(Whereupon A jury of 12 plus 3 alternates 
were duly impaneled and sworn) 

THE COURT: Now, members of the jury, 
the law directs that immediately upon swear- 
ing of the full jury, the presiding Judge 
gives you 2 preliminary charge re 
your duties and your duties aad 


bilities of the Judge, and t 


ime. I would 
vesday morning as soon 
as we reconvene, and I shall do so before the 
opening statements. This case must be con- 
sidered as continuing right on now as if there 


4s no recess at all. But we'll simply recon- 


vene Tuesday morning, October 12th, at 10 o'clock 


sharp, because of the intervening holiday. 
What I will say to you, however, is something 
else.that the law directs I say. Ags we part 
company now, I will make this statement, and 
this statement must be remembered by you 
every time we part company. It will be un- 
necessary, of course, for me to repea* it. & 
may repeat it, however, In any event, you 


must remember that from this point on, you 


ain 
tscuss this case. You must not talk 

about the case among yourselves. You must 

not talk about the case with anyone else at 

home or any other place. You must not permit 

anyone vo talk with you about the case. Should 

anyone talk with you about the case, report 

4t to the Court at your earliest opportunity. 

Let no one speak with you about this case. I 

would say to you at this time, if you know any- 

thing about the area where this is alleged to 

have occurred, not to go there. I shall have 

occasion to tell you that during this trial. 

I will not mention it any further at this 

point because no statement has been made. No 

evidence has been adduced. You do not know any 

more than I know at this time where this alleged 

tineident occurred, The 4ncident that gave 

rise to the accusation against the defendant. 

You must not go anywhere near the scene of 

that area during this trial. You must not do 

SO. 


Spould you, at home or any other place, 


while listening to radio or television, hear 


some mention made of this case, I doubt very 
much that there will be any mention made of it. 


Should you, however, hear any reference to thas 


case on trial in this court, turn 

Go to another channel on radio or 

pay any attention. Do no* listen 

said. Shotld you, over the weekend, while reading 
a newspaper, see anything that, in your judgment, 
might have some bearing upon this particular case, 
turn to some other part of your newspaper. Do not 
read anything whatever about this case or anything 
which will reflect upon your consideration of this 
case. 

Now, a3 has been said earlier, this seems to 
have been the agreement made by counsel on both 
sides. They ought to let the Court in on the 
secret, but I suppose what they said was in the 
nature of a suggestion. I think the suggestion is 
a good one. To begin now, that would hardly be 
likely, because the Court has five other matters 
to take up. To continue today would mean that I 
would have to preliminarily charge you as to your 
obligations and responsibilities, and mine at 


2 o'clock, and counsel on both sides would make 


opening statements, I suppose, and although the 


District Attorney, under the law, must make an 
opening statement, the defendant, under the law, 
4s not required to make any opening statement, if 
he does not wish to, and no inference may be drawn 


therefrom. 


However, it would be late in 
before I asked the District Attorney to 
calling his witnesses, ana I think that 
part of wisdom would be to recess now. 
that we have this antervening weekend, but we do 
have to celebrate --1s this the discovery of America 
or the birth of Columbus? 

MR. LOMBARDO: Discovery of America, Judge. 

THE COURT: We do have to do that. 50, we'li 
do that on Tuesday. 59, with the admonition that I 
jJustgave you, and the advice that I just gave you, 
we'll part company at this time, and the Court 
Officer will take you to the jury room only for one 
purpose, so that you might take 4 look at the room 
number. The Court officer will explain to you how 
you can get to this jury room and on Tyesday morning, 
go directly to the jury room. Do not go to Central 
Jury. Do not come here. Go directly into the jury 
room and you'll sit there and the Court has a short 
calendar, I suppose, on Tuesday morning. I assure 
you, I'll be no more than 15 minutes with that 


calendar. 


So, please be in the jury room by 10'clock, 
or five after 10, and we'll continue with this 


trial at that time. Have a nice weekend madam 


and gentlemen, God willing, we’1ll see you Tuesday 


morning at 10'o'clock. 
MR. LOMBARDO: Your Honor, may 
time ask the Court's indulgence for daily copy? 
I'm an 18-B attc 
THE COURT: I haven't got the power to do that, 
Mr.Lombardo, We've had this out so many times. I 


can say to you, you can have daily copy,Mr.Lombardo, 


provided you pay the reporter, and then you'll have 


to take it up with/M#ibin. Segthe trouble is, 


Judge Malbin, I think, allows 11 cents 2 folio, 
and they charge a lot more than that. Now, if she 
gives you daily copy, and she relies on Judge Malbin, 
then she's going to do this at a loss because the 
typist charges more than Judge Malbin allows. 

MR LOMBSRDO: I didn't do it. 

THE COURT: So, you have to pa: 4t out of 
your pocket, or I have to pay it out of my pocket. 
And at this moment, I haven't got the cash. Maybe 
you ought to take it up with Judge Malbin. 

MR, LOMBARDO: I'il talk to Judge Malbin. 

(OFF RECORD DISCUSS ION) 


Me Ee Dh 


Lombardo, 
there, and Assistant I rict Attorney was 
This conference had nothin atsoever to do 
And jurors 
kind whatsoever 
onference, that the conference had any- 
the case on 
good morning, gentlemen an 
that before I started 
CLERK: Jurors please answer to 


name. 


(AT THIS TIME ROLL CALL WAS TAKEN OF 


AND ALTERNATES ) 


THE CLERK: All jurors present. Defendant 


present wW counsel. The District Attorney is present 


,TamiTec 
Jet saad) Nu Meet Bd Ino? 
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THE COURT: Gentlemen, let me say further, 
along the 1 ines which + followed before the 
roll call. The situation which necessitated 
this delay, and this conference, was th 
that there was a fire at the home of Mr.“ansome, 
and it is a matter of getting word to his home 
with regard to certainmtters which he was to take 
up with some one this morning in connect:on with 
that fire. 

Gentlemen, we recessed on Friday at a certain 
point in the trial. That point was reached when 
both the District Attorney and counsel for the 
defendant announced that the jury was satisfactory. 
the jury and three alternates were sworn, and all 
the jurors and the alternates are here this morning. 
At that time, I told you that in accordance with 
the law,, I would, this morning, advise you of ce7- 
tain matters which the law directs I tell you 
immediately after the swearing in of the jury. 


I did tell you, of course, and I said I 


might repeat the advice which I gave yo then, 


that jurors must not confer, must not speak with 
one another about the case until the jurors are 
teld that they are to begin their deliberations in 


the privacy of the jury room. I advised you further, 


-26« 


that you must read nothing concerning this case 
should anything be printed in the daily press. 
You should listen to nothing should anything be 
said on the air, either television or radio, 
and L told you that 1 doubt very much that any 
comment would be made over radio or television, 
or that there would be a single word in the press 
about this case. In any event, I say you must 
turn to something else should you see anything 
in any newspaper which might even remotely, in 
your own mind, reflect upon the case in which 


you are sitting as judges, of the facts, as 


jurors. I told you further, that you must not 


go to the scene or the area where the crime 
charged in the indictment allegedly occurred. 
You did not, on Friday, know the Siti or the 
area or the location, but you will know it very 
shortly, and the advice which I gave you on Friday 
holds just as good, and you may consider that 
I repeat that advice just as emphatically as I did 
then. 

Every time we part company, whether it be 
during the day or at the close of the day's work, 
you must not go to the area where this allegedly 


oceurred. You must not speak with anyone nor. 


aot 


let anyone speak with you. Should anyone talk 
about the case, report it to the Court immediately. 

Now, gentlemen, as to that which I said 1 
would discuss with you Tuesday noriine, that is 
today. You understand, of course, that we are 
about to be engaged and we are, as a matter of 
fact, engaged in the trial of the People of the 
State of New York against the defendant in this 
case, whose ane is Robert Rickenbacker. He is 
charged with the crime of Mander. You will 
find as we proceed in the trial of this case, 
that there is more than one count in this indict- 
nant: The crime of Murder is charged in two 
counts of the indictment. The first count 
charging Murder under Section 125.25, subdivision 
ae 

MR. LOMBARDO: Your Honor, may I interrupt 
you at this moment with all due courtesy? 


THE COURT: Yes. 


BNAMD 
War 


THE COURT: As 1 said, the first count 
of the indictment charges the defendant with the 
crime of Murder. You see, we do not ‘have Murder 
First Degree, Murder Second Degreg any longer. 
The law was changed on September 1, 1967, and 
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murder now is not divided into degrees. 
Now, under the first count, as I said, the 
defendant is charged with tne crime of Murder 
under section 125.25 of the Penal Law, subdivision 


3 of that section. Subdivision 3 of that section 


privides that"One who, while committing or 


attempting to commit the crime of robbery, and in 
the course of and in furtherance of the commission 
of such crime,causes the death of another person, 
is guilty of Murder." That is subdivision 3 of 
Section 125.25, and this count, the first count, 
4s predicated upon that section and upon that 
subdivision. 

The second count also charging Murder, is 
predicated upon the same section, 125.25, sub- 
division 1, and that is defined as follows: 

"One who, with intent to cause the death of a 
certain person, actually causes the death of 

such person.” That's the first subdivision. That 
first subdivision says nothing at all about the 
commission of a felony or commission of robbery 
or the attempt to commit a robbery. Do you under~ 
stand? But we're concerned now with only one 
event, and that event, according to wrat is 


charged in this indictment , took place on or about 


July 30 of the year 1970. And during the 
commission of the alleged crime or at that 
particular time on ¢u 

name of Vito Petricosta 

died as a result of a shooting. The defendant 
is charged in this count ,in both the first and 
second counts with having been one of the men 
who were engaged in a robbery, and who caused 
the death of Vito Petricosta. 

You will understand, gentlemen, and madam, 
of course, from what has been said by counsel 
on both sides and what was said by me, that 
youtre here to serve as judges of the facts, 
judges of the believability of witnesses. 

You see, the court is composed of two component 
elements. One is the Judge who presides at the 
trial, and then we have the jurors. durors, we 
say in law, are the sole and the exclusive judges 
of the evidence, and of the believability of 


witnesses. That is so. That will be your job. 


Jurors must accept the law as the Court gives them 


the law. Jurors have no right to disregard what 
the Court says is the law. Jurors have no right 

to institute their own version or their own opinion 
of the law for what the Judge charges them is the 


lawe 


Jurors have no 
laws which will be referred to by 
In other words, jurors have no right, at 


during the trial, to say ,"We- Ow udgfe Kern 


attention to that. What 
repealing the law. Nor do you have a right to say, 
"The jucge didn't say anything about this, but + 
think thus and so ought to be the law." Nor 
do you have a right to sa y"The judge did't say 
anything about this, but I think thus and so cught 
to be the law." There, you're making new law, 
legislating, and we here in this country,as you, 
madam and gentlemen know, pride ourselves in being 
a country of laws and not of men. Men do not ban 
together in a small smoke-fillea or nice clear 
room, whatever the case might be, and decide 
thus and so is the law. I is not done that way. 
Laws are made by representatives of all the 
people duly acceptable in Albany or the Halls of 


Congress, and we guide ourselves by those laws. 


Those laws are made to govern everybody. Those 


laws are made by representatives of the defense, 


by your representatives, by mine, by counsel and 


representatives of 


you seé, gent Lemen 
law as I give you the 


you have the sole and 


of determining where the 


actually come 
such evidence which ju s are vermitted under 
to them. That is 
without any 


‘eservat without any 
modification, accept > law as 1 give you the 
law. Otherwise, we have nothing but chaos. We 
have riothing but confusion. 
Now, under our law, madam and gentlemen, every 


defendant is presumed to be innocent and that 


presumption remains with the defendant even while 


you're deliberating in the jury room. That is 


the case under our criminal jurisprudence. That 
presumption of innocence remainswith every 


defendant accused of the commission of a crime 


until should the 
are satisfied, bey 


the defendant's 


Attorney. 


reasonable doubt"? 
I shall charge you later in tris trial as to the 
exact meaning or as to the legal meaning of the 
words, “beyond a reasonabie count And you must 
accept the definition of those woras from me as 
I give you those words As 4 said ne burden 
is upon the prosecu 


a reasonable doubt. 


to prove his innocence 
difference. The 

prove his innocence. 

any such proof. The defendant 
sit where heis 


solitary word. 


In order to find any defendant in a4 criminal 


case guilty, you must be convinced beyond a reasonable 
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that proverbise 


proceedings, 


ie evidence and 
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gentlemen, piease 
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Did you 5: 


other men in 
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one mal 


did. 


There did youneet Dr 


we approach 


COIR -« 


COLUMTER 


bd dn ale ded b 


brother of 
pody of 


1970. 


DIRECT -EXAMINA 


BY MR. SCHMIER: 


A 


midnight in the 67th Precinc 


Did you have a 
A Yes, 


What was his 


LAwe 


And at 
were? 
A 


Where 


were you with respec 
A I was 


sidewalk on 


Tell us now, in 


after you heard 
A When I heard 


come from the 


verve - Bs 
C TYPQT' « HOW many 
VIAL ¢ mov ny : 


WITNES 
vehicle w 


How far were y 


time? 


” ’ * * “1 
A Approximately 


xt 
N LP TITY 
Ne@Zroe 


automobile. As 


turned the corner, 


you know the names 
carrying guns? 

A Yes, sir. 

Who were carrying 

A One man's name 


other one was Rob ickenbacker. 


iJ 


Will you please 


Do you 
was running? 
A Yes, sir. 
What is his name? 
A Devid Ferguson. 
Ana do you now know 


seated in the car? 


Austin. 
Officer, now that you've 4{dentifiec 


would you be kind enough in your relation 


incident, to mention everybody by neme? 


Yes, sir. 


Thank you. 


three who were running 
and Rickenbacker, ran towards 


mobile that was occuptec 


into the rear seat. Rickenbacke 

the street side door and suddenly 

and ren back to Albemar 

They ran -- 

(Int'g) Now, at 

direction were 

cerned? 

A They approached facing me and 
and they were back 

When they approached facing you, what 
pody did you see? 

A I could see there entire podies 
Could you see their face? 

A 


Did you 


gee Rickenbacker's face? 
did. 


Go ahead. 


They :burned and they ran back 


Walshacti 


TTRT « 
COURT . 


THE 

THE WITNESS: 
Rickenbacker, and Fergus 
Road. They ran west on Alb 
Rogers Avenue. 
What aid you do when they s 
A 
and then I saw 
street between 

far were you 


gun? 


Thirty, 40 feet, possibl 


And did you still see that portion of 
designated as his face? 

A At that time, I didn't see 

back of him. 

Right. Go ahead. 

A Rickenbacker and Ferguson ran west on 
Road, Rickenbacker had thrown the gun into the 
between two parked automobiles. At that time, 


radio car,which was parked on East 


Street, and began to pursue them wit! 


Were you alone 
pursuit ? 


At that time, yes. 


did, yes, sir. 

see Ferguson's 

did. 
Did you again see Rickenbacker's 
A Yes, sir. 
Go ahead. 


A At that time I thought 


apprehend them, and I was delayed by 


the road. 

MR. LOMBARDO: Objection, your Honor, 
thought. 

THE COURT: Yes. What you thought 
progress was impeded by some traffic? 

THE WITNESS: Yes, sir. 


THE COURT: 


What happened after 
A They were able to once again 


on Rogers Avenue. 


A I continued in pursut. 
You pursued with the radio car? 
A Yes, sir. 

Continue, Patrolman Walsh. 

A They ran north on Rogers 
Avenue. 

Yes? 

A And there they 


THE COURT: Nort! 


THE WITNESS : Yes, sir, 


Now, officer, when you saw the 


Rickenbacker, as you pulled up 

that time and the time that 

into anA & P, is it? 

A Yes, sir. 

Did you, at any time. thereafter 

A He looked back while he was 

Avenue? 
THE COURT: This defendant? 
THE WITNESS : Yes, sir. 


When he looked back,. did he look in your 


4 
talrenbackar 


Continue, officer. 

A They both ran out the pack coo 
store to the parking lot and at that 
time they separated. The defendant 


across the parking lot toward a fence lines 


doubled back on Snyder Avenue and ran 


I was able to keep Ferguson 


srt atnttu 


Va ssid VY 


Albemarle Road anc 


ween the two parke 


I walked directly 
the street. 


IT show you 


- 


this gun? 


A Well this, Mr. 


Ve. 


MR, LOMBARDO: 


Mur WTTNESS - MH 4 9 


Lhe WL NDOe 
R4atlan)h Var waa o-vonring Vy 6 
Rickenbacker was Cérry-ng. -¢ 


MR. SCHMIER: Your H 


Mite PUN La « Y 


MR. SCHMIER But you apy 
I sent out -- 
THE COURT: Yes. 
Q fficer, I show you this gu f 
recognize this gun? 
A Yes, sir. This is the gur 


was carrying. 


the gun you picked up? 


Q And is this 


A LG) 28% 


Is there anything on there 


Hh at 


immediately to be able to say tn 


A Yes, sir. 


What is that? 


A This has been marked by 


You see the markings on there: 


A It's difficult now, but 
Q Do you recognize that as the gun? 


A Yes. 


Is that the man you were chasing? 


CROSS -EXAMINAT 
BY MR. LOMBARDO: 
2 


lways 


a 
a ch 


A Yes, sir. 


And were they running,in your 


they could? 


my * Werte NIMNANG 
A iney WOlLlS runnin 


i) 


They were running 


2 4- 
ty “~ ar cy. 
point you 


testify that at one - 
you had seen the two men running 
corner to chase them; 

A Yes, sir. 

Now, did you turn a corner more 


were chasing them? 


A Yes. 


Walsh-cross 


Scannapieco-¢ 


4% + 
until tne 


That would b 


annrox 
3 a 


LOMBAF 


cn TI : 
oUF Lior 5 


2 


Patrolman Scannap 


in radio motor pat 


Walsh who just testified here 
2 


A Yes, sir. 


And atesbout 6:30 


A 


What 


} 


And do you now know 


A Yes, sir. 


Q Who are they? 


A 


TNTTOM 
CUURL 


or when you. 


Albemarle, 


+ 


corner, runnir 


CORT « 
WF whee & 


WITNESS 
N eh ahaha? 


A 
NAP eve ie * bet g F 
Avenue; «5 that 


Scannapieco-c 


Now, you sat 


Now, you said 


David Ferguson, anc 


A 


Do you 


What did you see 
three men running? 
A 

Where 


them? 


Scannapieco-direct 


arkea at that location 


me and then turnec 


towards you? 


m ULITMRATIAG 


Lm Wail eo 
Ferguson, sir. 
Anda when they 
were facing 
A Directly 


Could you see thei: 


A 


What happened? 


two men in question ran fron 


i mes, aR Ne 
gan envered tne 


All right. Officer 


fact that you proceeded in 


Did there come 4 


after 


CCULYAT 7 


YOU 
‘ Ww 


y 


Vo reco: “yy 


How do you come to 
ah? he ag, ae 2 


on there with a distinguishing cnaracter.st e? 


A I have my initial: 


Where did you get that gun? 


A Where did I get this? 


Yes. 


an TOMBA 


Bis UPLOA 


CO wuyaAY 
ne -EXAM aN 


Neacroeas 


ANS BLY 


you, is that your 


aN 


Scannapleco-cro: 


Yes, sir, 


They turned and 


And your p 


A Correct, sir, 


AMT A 
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WoL sD 


} Trimnh 
Shield Number 


on behalf 
sworn, test: 
DIRECT -EXAMINAT ION 
BY MR. SCHMIER: 
Q Detective Marshall, 


olice Department 


and hose years 

a detective? 

A I've been a member of 
for 10 years, and for 


working as a detective. 


And on July 30, 1970, were you on 


} 


vernacular of the Police Department, 


hen 
Va 


fe) 


iis case? 


4} 
ol tune 


convers 


Did 
said --did you have converse 


A Yes. 


Did you have any conversation 


to withdray 


a Vislid 


time when you 


" . ' ce. 
LOMBARDO: ' bjection, you 


THE COURT: 


Mr, District Attorney, because 


question necessarily calls for the witness 


or hi 


from 


CALM T 


WY sata 


LOMBA RDO 


iris 


AOIOM 


permit the witne: 


you do thet ni 


Bh 
or whatever 


MR, SCHMIER: 


At approximately mi dns 


mum CoRT 
fh Ve indie. 


Who did you sneak 


A I talk 


mt CORT - 
T HE WUVIVS 
ray 


’ a Tya¢ 4 4+- a 4- “7 
was Decatur Street 


mun uwrrnres 
ine Wl 


oh de AV tt 


as Thomas Rick 


MR, LOMBARDO: 


THE COURT: Did you know him 


Rickenbacker? 


THE WITNESS : 


COURT : 


the name of 


spoke to at 


ONTO” . 


TOMRAPR 
det SYED DS 


COURT : 


1 AITO Cc 
WITNESS 


COURT : 


% 
¢ 


Decatur Street: 


HE W TINTSS 


« whe he SE st) 


THE COURT: 


Did you see Rob 


Marsnall-dire 


THE COURT: 


muir wrernre 
THE WITNE. 


THE 


cs 


(Int'g) Did you 


bar and grill? 

A Yes, sir. 

Just answer yes or no. 
A Yes. 

Thereafter what 


Robert Rickenback 


4 s lad 
A I responded 


you do 


w 
Wi 


- 


v 


h respect t 


¢ 
{ 


D 


nm TOT! « 
COURT : 
mean you went 


miuel W TORINO ¢ 


Libs Ve he aS det 


am continu! 


the jury on the 


this case, and particularly 4s 


law affected by the testimony 


given. 


WRA TR 
JINLOAL 


Marshall-direct 
THE COURT: 
full instructions. 
MR. LOMBARDO: 
THE COURT: 
this examination? 
MR, SCHMIER: One hundred 
THE COURT: All right. 
Now, did you speak --don't tell us what you said 
but did you speak to other people with reference 
to Robert Rickenbacker? 
A Yes, 
Who were those people 
they are? 
A I talked to 
MR, LOMBARDO: (Int'g) Objection, 
THE COURT: Objection overruled. 


us what was said. 


A (Int'g) At 352 Hancock §$ 


talked to James Rickenbacker. 
THE. COURT: 352 Hancock Street? 
THE WITNESS : Yes, 
Do you know,if you do answer yes or no, do youknow 
his relationship, if any, to the defendant Rickenbacker? 
A Yee, sir. 


You know that to be a fact? 


Marshall-diz 

Well, he t 

MR. LOMBARDO: bijection, your H 

THE COURT: No, the objection 1 
Strike out 

MR, LOMBARDO: Your Honor, may |] 
respectfully ask that his sher testimony 
as to the relatic 

person 

has given rele ship because 
objection, Mr. Lombardo, and 
mony from the recora 

MR. LOMBARDC 
two questions ago. 

THE COURT: 
was the last one. 

MR, LOMBARDO: f correct. 


THE COURT: ind I sustained your 
v 


Well, the witness, without objection, said 


spoke to a Mr. James Rickenbacker. Then the 
Attorney asked if he knew of the relationship, 
he said "He told me". 

MR. LOMBARDO: Exactly, and that's the basis 
of my objection. 


THE COURT: 


f{anacgna nd ar? } 
ree 


m ? 
rard anytl 


Street and 
there; is that correct‘ 
THE WITNESS : 


Give us other places 


people? 


Hotel. 

You spoke to somebody there? 

A I spoke to somebody there. 

Continue on if you have any more place: 
137-31 158th Street, in Queens. 

You spoke to somebody there? 


A Yes. 


THE COURT: What was that address 


mtn wtmrarmac 
THE WITNESS: 


Marshall- 


I also responce 
Police Station. 


You spoke to somet 


All right. 

THE COURT: Did you say 
Police Station"? 

THE WITNESS: 
and Flatbush, 

THE COURT: 

THE WITNESS : 
Officer, now, did you f& in blanket 
you, did you go to other locations? 
A Yes. 


4 


And did you speak people? 

A Yes, 

And for how long a period of time from July 30th 
did you go to places end speak to people with 

to Robert Rickenbacker? 


A For approximately one month. 


And at any time that you went to any of these 


did you see Robert Rickenbacker? 


fh No. 
How long after July 39, 1970, did you first see 


Robert Rickenbacker? 


Marshall-dire 


A Mareh 1) 
Just answer, 


time? Don't 


Judge, may 


ay MR, SCHMIER: 


backer under arrest in conn ction with bein 
accomplice with --in ¢ nnection with this rm 
the superette? 

A Yes. 
At that time did you take 

A Yes. 

Did he give you his name? 

A Yes, 

What name did he give you? 

A Robert Rickenbacker. 

Did he give you his address? 

A Yes. 


What address did he say he lived at? 


A 63 Decatur Street, in Brooklyn. 


Marshalii-cr 
MR. SCHMIE! 
MR. LOMBARI 
been elicited, 
presence of t! 


ominat 
nt Wt ae 


THE COURT: 


recess now? 


law, your 

THE COURT: Wel) t Ww perhay 
I want the juror whi s unfortunate 
yesterday to have a: uch time as he can | 
he can conduct, ta) sare of things on the 
Of course, the jurors need % be kept tog 
we recess now, 
wants to, except, of 
all the jurors, madam and gentlemen 
speak about the case. 


about the case. You must not discuss the ca 


yourselves, You must not go to the scene or 


which has been referred to during the testimony of 
witnesses. You must permit no one to speak with you 
about the case. Should anyone speak with you about 


the case, pease report it to the Court immediately. 


reabout: 


been 


tainly there is no connect 


laid 


, 
meets *t 


here 


4 ae < 
requiremenv 


with reference 


at that time. 


his address 


Miranda again: 

indivudual 
or about to be que: w some auth 
source,that is, 4 P ice officer or 
in connection with matters which are import 
to him in the strange environment of 4 station 


house. So that a witness or a prospective defen- 


dant under tnos circumstances might say things 


which, because f the circumstances under which 


read “iranda ‘ain: ivona, and unfor 
lawyers hat case only once, 


that case, he Wade case, 
alfe-dozen me: efore you really 
the Court’ 
In Miranda ageinst A ona, the Cc 
in very plain language 
using that exact language--9Y 
not intend to curtail 


police officers to go about thelr every day daily 


duties of investigati which is 


question put to the witness, 


‘ 
i 
r 


What is y‘ 


of the ordinary 


When a questior 
is your name: 
there is anything 54 rm 


{ - f 
innocuocuse ANG 


or prospective defer 


‘ LUMBAR : 


was inherent in that statment you mac 


MR. LOMBARDO: Now, the thrust, yo 


Mr.Schmier's question was to bolster what 


we" 


purpose, namely, 
showing flight by having the police officer 

that he went to a rertain address; that he didn't 

the defendant at that address; and then he went to 
other addresses and then he said that nine months 
later, when he questioned the defendant and asked ham 
that address, the defendant gave the same address to 


which this officer hag &° and not found him [ agree 


perfectly with everything yo as said, however, 


and 


armament whi¢ 


‘ iafanciant 
lq 868 0 Ld j| GOL ero 
your Honor nas n Ny 


does not give 1: name and addresé in an 
0eS5 tz 


crime, forgetting this one, he is not eligible 
, forgetting 


. sour ie ot fix bail unless 
for bail. The Gourt will n 


ified 


the defendant nas, 


himself to be a certain perso 


examina 


ang you 


direct«-@xem 


We' j reconvene 


been sustained, 


te continue t 


wo) 


A CASO. 


render 4 
have found no ¢ 


ore of the 


MR. SCHMLER: 

MR. LOMBAXDO: All right. 
4t that way, your Honore 

MR. SCHMIEK: Yes, this is an offt - of | 

THE COURT: I assume this is an offer of 
proof. 

Mi. LOMBARDO: I'm asking your Honor for a 
ruling- 

THE COURT: Yes. 

MR. SCHMIEx: One of the places gone to by the 
police officer was the New York State Division of 
Parole. Obviously whm 45 good lawyers know, that 
if the defendant has been previously convicted of 
a crime, we cannot bring it out unless the defendant 


takes the stand 4&5 4 matter of character, and this 


officer went to the defendant's parole officer and 


told him that when the defendant appears for 


parole, to report, he had been reporting every 


week, the parole officer who told him, because he 


was wanted in connection with a crime. Or that 
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if you wanted to allow it, I would have this 


a 


testify, if you should allow it, that he went 


ask the officer to detain Mr. Rickenbacker so that 
he cou speak to him. 

THE COUKT: You mean, Mr. District Attorney, 
the parole officer would testify? 

MR. SHMI“R: Yes. 

THE COURT: If Ll permitted you to submit this 

proof -- 

MR. SCHMIER: (Int'g) Yes. 

THE COURT: (Cont'g) --that the defendant, 
who had been previously convicted of a crime, had 
been reporting to him every week, that suddenly -- 

MR. SCHMIER: From the date of the crime until 
his apprehension --and from one week prior to the 
crime until nine months later when he was appre~ 
hended, the defendant Zailed to appear, which 
is a separate matter between him and the parole 
division. I might say, your Honor, without there 
being no jury here, and with apologies to 


Mr. Lombardo, that my appeals bureau, which is 


our right hand, says that his failure to report is 


so inextricably woven into the fabric of the 


-98- 


People's contention ig that this would 
an exception to the general rule where 

dant's prior record, at least one particular cri 
with no specific reference to why he was under 
parole, of course, but that he was under parole 
supervision could be brought out. 

I deliberat ely, notwithstanding the guidance 
of my appeals bureau, had hoped to get a recess 
some time and ask your Honor onan.offer of proof, 
whether your Honor would permit the testimony of 
my next witness, theparole officer, along the lines 
that I said that he had the defendant under his 
supervision and that from July 30th until his appre- 
hension the following March, the defendant failed 


to report for parole. 


THE COURT: Well, Mr. Discrict Attorney, I think 


I know what you have in mir. by’. the only inference 
that jurors could draw .om that testimony or such 
testimony by one who says he is a parole officer 
attached to the Board of ‘arole of the State of 

New York, is that the defendant had been previously 
convicted of a crime. In that way, then, the prose- 


cution could place before the jury evidence which 


on and 


that would es tabl ish 


the subject of 
faleely exp! 
the jurors wish t 
consciousness 
w and please under 
the manner in 
‘ompted b 


vf 


just made, I might, 


I speak now m toying with this 


think it might be appropriate 

it would conceivably be effective an 
the District Attorney does not want 
the defendant. 


Mk. SCHMIEK: Right. 


stand and 


vocation, 

profession. le may testify that customarily 
period of a year or two or three he did see 
defendant every single week, once a week. 
wouldn't even make reference to his office. 

And that the last time he saw the defendant was 
on a certain date anc after that date, for 4 
period of nine months or 10 months, whatever the 
case might be, he did not see the defendant at 


I might permit that. 


MR. SCHMI#k: Well, would you do this, your 


Honor <= 


THE COURT: Of course with advice to the 
defendant's counsel -not to, in” cross-examination, 


to ask the witness what his occupation is. 


Mit. LOMBANUO : 


what your 
would have 


the picture. 


custom ’to see this defendant once a week. 


Period. Now, he might be an insurance salesman. 


He might be collecting premiums on a policy. h 


be seeing the subject, that. 
dant for one of a dozen reasons. I don't 
a jury could naturally come 
that the defendant had been previously convicted 
of a crime and was a parolee, and under the super- 
vision of this witness unless you, yourself bring 
it out in cross-examination and that is why 

I would give these precautionary instructi née 

if you 


T ‘ war 3 at \ j olate 
what I'm going wanted to viol 


’ 


with 
single word 


reference to 


that doesn't m 


LOMBARDO? 


now to show flight. 


THE COURT: That is the District Attorney's 


right. 


© 


~ + 
right. 


Lomoardo, you 


to say that ly the defendant is entitled 


defendant, your 
fefendant in 
NO, 

The Districtséttorney alio nas 
right to change his stratecy. Maybe he just became 
aware investigation of the ramifications 
of this question of flight. I don't know, and the 
details I don't know. 

MR, LOMBARDO: Well now, your Honor understends- 
perhaps will understand why I had originally asked 
for a pre-trial hearing in this case. Because now 
there is a complete-- 

THE COURT: (Int'g) Mr. Lombardo, the 
question of flight naturally, by the very nature 
of the claimed flight, has nothing whatever to do 
with a preliminary hearing as to voluntariness or 


pursuant to the United States against Wace 


MR,LOMBARDO: Based upon what this detective 
has testified to, the fact that when he questioned 
and he asked him where he lived,and the defendant 


said at 63 Decatur Street. Now, your Honor, that 


may be the very admission which may lead this jury 


to believe that there was flight in the 
is a piece of evidence; and the purpose 
was to safeguard the defense -- 

THE COURT: 

MR, LOMBARDO: May 
have a right to my opinion. 

Go right ahead, 

MR, LOMBARDO: Miranda was meant for just 
situations like this so that when the defendant made 
any kind of jisclios ro his detriment, it would 
be done knowingly, willingly and with full realization 
of the consequences, 

THE COURT: Not with the full realization of 
the consequences, You're reading something into the 
decision in Miranda v. Arizona, which is not there. 

MR, LOMBARDO: All right, your Honor, But, 

I must, your Honor, make my exception known to any 
testimony by any person who is going to take the stand 
and say that he saw this fellow once & week and then 
didn't see him any more, The jury is certainly going 
to infer or ask why did he see him once @ week, What 
kind of a relationship is this? I don't know what the 
color of the probation officer is. He might be a white 


man, Why would a white man be sitting down with 4 


bliack man? He might be a black man, I don't know 
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who he is, but I don't think we should inject 
extraneous tesues into this case and have this 
case drag on forever. 

THE COURT: Nothing should be presented during 
any trial which would be prejudicial to a defencant. 
There are a great many situations, Mr, Lombardo, where 
the law does sanction the presentation of matter to 
e jury which would be prejudicial, and which would 
undoubtedly be prejudicial as, for instance, the 
exceptions to the rule in the Molino case. There 
are certain instances which permit or certain situ- 
ations which permit the District Attorney to offer 
into evidence as part of his direct case the circunm- 
stances involving the commission of some other crime, 
a crime not referred to in the indictment, 

MR, LOMBARDO: Correct, your Honor, 

THE COURT: Now, that would be prejudicial 
to the dendant, but nevertheless it is permitted. 

MR. LOMBARDO: Well, that is to show a specific 
purpose. That is to show an intent or a motive. 

THE COURT: That's correct, 

MR, LOMBARDO: I fully agree with your Honor, but 
proof isn't offered in this case to show that this 


defendant had committed a series of crimes. 


THE COURT: But the District Attorney 1s 


« LOC = 
not offering any evidence to the commission of any 
other crimes, 

MR. LOMBARDO: I'm simply responding 


your Honors-- 


THE COURT: (Int'g) Let me just add to what 


I said, In this situation the District Attorney is 
not offering any evidence with reference to the 
commission by the defendant of another crime, He is 
not asking this witness or I certainly will not permit 
to ask the witness whether or not this defendant 

was one of his parolees, the defendant having been 
convicted of the crime of robbery or burglary or 
murder, or whatever it might be, Certainly not, 
The witness would, should I so decide, have to be 
extremely guarded in his answers, and the District 
Attorney would have to be extremely guarded as to the 
questions which he puts to the witness, if I permit it. 

MR, SCHMIER: Your Honor, if I can add to the 
argument, would you permit me? 

THE COURT: Yes. 

MR, SCHMIER: Supposing this defendant was an 
avid basketball player in theory, and the director of 
the gymnasium saw this defendant every week on the 


basketball court, and I called him to testify that 


from July 30th until March, after having seen him 


every week in the past, he no 


sure that would be evicence, 


e 


4t is 


evidence of 


AATTONn « 
wd wi he * 


THE 


wiR ent TYR ee al ¥ 
a) wt ha bee * 


officer his occupation, 


speculate, and I con 


have proposed this type 


MR, SCHMIER: 


COURT : And I, a! 


been thinking out tle 


offer. I may permit you to gO 


may not. i may not even 


I already anid I would, i} 


' “> « yl 1 
MR. sc HM LER : Weld , 


all, in justice 


of lunch, 


Yes, 


T'm not calling 


because tT'd hate Like the dickens 


from important work if your Honor 


not to allow me to call hin. 


your Honor feels 


THE COURT: ( 


sneer ti 
eran: merase nhenennennensteaantannaeeen Sen NRREE-=N Snes 
ecomm 
nnn mee 
seem 


or 


don't ase 


respon 
aL tne 
nermit 


have 


would your Honor just reserve the 


I'm reserving my 


e 
WO, 


that 1 could use 


5 | —" 
v4 (7 
Longer 


the 


it is unfortunate if 


't think they will. 


ok! Attc rney , you 


mrt ter 
ling to your 
way nc 
ae) 


you 


to think about tr 


ean I ask your Honor in 


eo that we can (0 about our business 


" 


decision 


decté 


the parole officer 
to take a man away 

should be constrained 
1f at some time today 


Kim -« 


(Tnt'g) I'll let you know. 
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> men seat 
Scientia amemedintimemaall 
smi ee eam 
1 serena 


rest of 

conclude at 
to give the juror number 7, 
ian home, 8 it » more time 
out there, then 


he 


= 7 Ss 7 . " "7 
h otelock, I don't 
eriuyTee 
SCHMIER : 


that your 


4 30 - omor row 


MR. SCHMIER: In the meantime, 
that up until this point your Honor has 
tndication whether I am on legal grounds 

THE COURT: None whatever, 

MR, LOMBARDO: Your Honor, may I gist make 
this one point, as long as your Honor is going to 


give this the thought that I know your Honor will. 


I could see there would be an exception, example, 


if the defendant were to take the stend, 


ruc e5 = eh j on * 
THE COURT: Oh, well of course, 


me an 


ut anybody on to 
i 
COURT : about that. 


LOMBARDO : But we're not at 


ay get 
7° 


LOMBARDO : No, I'm speaking 


COURT : (Int'g) The D 


ving the direct presentation 


may prove 


his case, 


MR. LOMBARDO: But not by showing that thi 


‘+ 


man committed another crime, 


THE COURT: He doesn't intend to show any-~ 
won't let him show anything 


thing like thet, and 1 


like that, 


LOMBARDO : eny . 


COURT : All right. A quarter to two, 
SCHMIER : Judge, would I be imposing upon 
you if I, as an individual, I put the question to 


Judge Starkey, f iis thinking? 


Marshall-direct(Cont'g) «110+ 


THE COURT: Mr.Schmier, you can question any 


of these brilliant jucges, and they're all very 
brilliant here. All right. We'll recess now, 
Iv 1812:45. Until 1:45 P.M, 

(LUNCH RECESS ) 

(AT 1:55 P.M. THE FOLLOWING OCCURRED) 

THE COURT: Please send for the jurors. 

THE CLERK: Jurors all present. Defendant 
present with counsel, District Attorney present. 

THE COURT: All right. Gentlemen, are you 
ready? Mr.Schmier? 

MR, SCHMIER: Yes, your Honor. 

MR. LOMBARDO: Of course, your Honor, 

THE CLERK: Detective Robert Marshall resumes 
the stand. Advised that he is still under oath. 

DIRECT -EXAMINATION (CONT'G) 

BY MR. SCHMIER: 

Q Detective Marshall, when you placed the defendant under 
arrest, in the normal course of your procedure did 
you f111 out the arrest cards? 

MR, LOMBARDO: Object to the form of the 
question, your Honor. 
THE COURT: Objection overruled, 


MR, LOMBARDO: Respectfully except. 


Marshall-direct 
A Yes, 
These are blue cards which are made out in every 
arrest, are they not? 

MR. LOMBARDO: Objection, your Honor. I will 
object to the D.A. testifying. 

THE COURT: Objection overruled, 
These are blue cards which are made out in ever 
arrest, called the arrest cards? 
A Well, it is either a blue card or a white card, 
depending on whether there is property or not. 
But that is known in the department as the arrest 
card? 
A Yes, it is. 
And that contains certain information, but more 
particularly the defendant's name and address? 
A Yes, 
Is that card kept in the regular course of business? 
A It is kept on file in the precintt cf arrest. 
And did you make out those cards? 
A Yes, I did, 
Are they presently on file with the Police Department? 
A Yes, they are. 

MR, SCHMIER: I ask Mr. LOmbardo to stipulate 


that if the cards were brought here they would show 


that the defendant's arrest card reads Robert 


Marshall-direct 


Rickenbacker -- 


THE COURT: (Int'g) The card is not 
dence at this time. 

MR. SCHMIER: No, excepting that 

THE COURT: (Int'g) Well, isn't the 
evidence, Mr, District Attorney, testimony of the 
police officer? Let me ask. Who wrote the arrest 
card? 

THE WITNESS: I typed them out, your Honor, 

THE COURT: Well, this was the result of 
information which was given to you by the defendant. 

THE WITNESS: Yes, your Honor. 

THE COURT: I don't believe the arrest card 
4s necessary. This witness has already testified to 
a conversation he had with this defendant during which 
the defendant gave him his name and address, 

MR. SCHMIER: I appreciate that, your Honor, but 
I was sort of guiiding the lily, if I can be accused 
of something, I wanted to have a regular record of 
the Police Department, But I withdraw that request. 
Now, officer, getting back to our testimony *® this 
point, after the crime, you told us that evening, about 
12 midnight, you went to 63 Decatur Street in the 
borough of Brooklyn? 


A Yes, sir, 


Marshall-direct -113- 
And you also toid us that you spoke to certain people? 
A Yes, sir. 

Just answer yes or no, did you receive certain infor- 
metion? 

MR. LOMBARDO: Objection, your Honor, 

THE COURT: Objection is overruled, 

h Yes. 

And thereafter, after receiving that information, 
what, if anything, did you do? 

A I proceeded to other locations. 

What location did you proceed to? 

MR, LOMBARDO: Just not to encumber the record, 
may I have a continuing objection, your Honor, to 
this line of questioning? 

THE COURT: Yes, 

What location? 
A My next location was 352 Hancock Street. 

THE COURT: Wasn't this all gone over before, 
Mr. District Attorney? 

MR. SCHMIER: Except this, your Honor <-- 

MR. LOMBARDO: (Irtg) Your Honor, I'm going 
to object to the District Attorney testifying. 

MR, SCHMIER: Well, the Judge asked me 4 


question, 


THE COURT: Is it your purpose now to elicit 


Marshall-direct 
something which was not elicited during the direct 
examination with reference to those calls he made 
at certain addresses? 

MR. SCHMIER: Yes. My purpose is now to show 
that every address he went to, he had received infor- 
mation at a prior address. 

THE COURT: Go ahead, 

MR. SCHMIER: That is the little difference 
between this morning and now, 

THE COURT: All right. Go ahead, 

Now, at this second address that you just gave us, 
what was it again? 

A 325 Hancock Street. 

You told us this morning, that you spoke to somebody 
there? 

A Yes, sir. 

At that address, did you receive certain information? 
A tes, I did. 


What did you do after receiving that information? 


A I went to 58 Palmetto Street. 


You told us this morning that you spoke to some 
person or persons there? 

A Yes, I did, 

Did you receive information? 


A 


Ma rehall-direct 


What did you do after that? 


A I proceeded to 127-31 159th Street, in Queens. 
a You told us you spoke to somebody there? 
A Yes. 
Q Did you receive some information? 
: A Yes, 

MR. LOMBARDO: Your Honor, IT must object to the 
characterization of information, information, infor- 
mation, 

THE COURT: pid you talk with someone ” 

THE WITNESS: Yes, I did. 

THE COURT: After you talked with someone, what 
dia you do? 

THE WITNESS: I went to other locations. 

Q What location did you go to? 
A After I left Queens, I went back to the *#rer 
of -Flatbush Avenue and Atlantic Avenue. 

Q And what, 1f anything, did you do there? 


THE COURT: Was that the hotel? 


THE WITNESS: That's the hotel and the railroad 


station, the Long Island Railroad, 


THE COURT: What do they call thet hotel? 
THE WITNESS: The Times Plaza. 


Q Yes or no, did you speak to anybody there? 


Yes, I did, 


Marshall-direc’ 


nroceeded t 


mate ATI AY i arenes ee 
MR. LOMBARDO: JecvuLoOn, 


Ti COURT: 


Getting back to 63 Decatur S et, you 
visited there at midnight of the crime? 

Yes, 
When wes the next time, if any time, that 
back, if you did? 


The next day. 


What time did you go there? 


Approximately eight or nine o'clock at night. 
And how long, if you can recall, did you remain 
premises? 
A I parked in my vehicle. 

MR, LOMBARDO: Objection, your Honor. 

THE COURT: No, how long did you remain in the 
premises? 

THE WITNESS: I didn't enter the pr 
What, if anything --where were you with respect to 
63 Decatur Street? 
A About 40 feet away. 


And did you have 63 Decatur Street under surveillance? 


How long did you keep it under 
A Until daybresk of the next 
What would you call daybreak? 
A $ix in the morning; 5:30, 6 o'clock. 
Now, how many times, as best as you could estimat 
did you have--did you visit 63 Decetur Street 
the next period of time? 
bjection, your Honor. 
Objection is overruled. 
About a dozen, 
And how many times did you have the premises under 
surveillance? 
A Apout a dozen times 
And what hours would you have surveillance, if you co 
recall? 


A Mostly in the night time hours. 


From when to when? 


A Any time between 8 o'clock and midnight until 


six or seven the next morning. 

And at any time did you see the defendant? 

A No, I didn't. 

Now, these other addresses that you gave, at any time 
did you see Rickenbacker there? 


No, I didnt, 


Marshall-direct 
Cross 


1d you ever have occnar 


A couple of times 

And at any 1 did you keep 

surveillance? 

A Yes, I did. 

And at any time did you see the defendant? 

A No, 

SCHMIER : Your witness. 

CROSS-EXAMINATION (CONT'G) 
BY MR. LOMBARDO: 
Q Officer, did I understmd you to say that when you 

saw the defendant, you saw him at 4 

A Yes, I did. 

When was that? 

A March llth of this year, 

In Brooklyn? 

A Sixty-seventh Precinct in Snyder Avenue, 

Do you know whether or not he had been arrested in 

Brooklyn? 

A Yes, sir. 


MR. LOMBARDO: No further questions, 


mm RTL OR A. WALD, residing at 4550 Ocean 


AVenue, Brooklyn, New York, called as 4 witness on 


behalf of the People, having first been duly sworn, 


Wald-direct 


testified as follows: 


DIRECT -EXAMINAT ION 


BY MR, SCHMIER: 


i) 
“he 


Dr.Wald, you are ¢ateached to 
office? 
A Yes, sir. 
And how long have you been 50 attached? 
A Fifteen years. 
Doctor, in a short sentence, would you tell us 
the function of the Medical Examiner's office? 
A We investigate sudden, suspicious or unattended 
deaths and where the circumstances indicate, perform 
an autopsy to clarify the cause or manner of death, 
Doctor, what are your qualifications as a medical 
physician? 
MR, LOMBARDO: Your Honor, I'll concede the 

doctor's qualifications. 

THE COURT: Well, I think the jury ought to 


hear what Dr.Wald has to say on that subject. 


A Well, I've been licensed for about 32 years, 


I've been doing medical examiner investigations and 
autopsies for fifteen years; I'm a Board certified 
internist and I have had a large number of different 


hospital affiliations and teaching appointments, 


Doctor, approximately how many autopsies have you 


Weald-direct 


performed? 
f I personally | ‘ormed over 4C 
And how many would you say you participate 
A Well, I've witnessed or assistec at anothe 
15 or more thousand. 
Doctor, as @ result of your work in connection with 
autopsies, have you been 
the various courts of the 
Jury, the Supreme 
Yes, sir. 
And have you been called upon to give your medical 
expert testimony in those particular courts? 
Yes, sir. 
Doctor, on July 31, 1970, were you called upon in 
your official duties to perform an autopsy upon one 
Vito Petrancosta? 
A Yes, 
At Kings County morgue? 
A Yes, sir. 
Doctor, did you perform the necessary function of 


having the body examined, identified to you prior to 


your autopsy? 


A Yes, sir. 
Do your records ar ey kept in the regular course 


of business? 


Wald-direct 
A Yes, sir. 
And do they reflect to you who, if anybody, identified 
the body? 
A Yes, sir. 
Will you read them, please? 
A Identified by Frank Petrancostea, brother of the 
deceased, of 177 Hopkins Street, Brooklyn, on 
July 31, 1970, to me at the Wings County morgue. 
He identified the body to be that of Vito Petrancoste. 
Also, a police office, patrolman Thomas Moore, Shield 
Number 16637 of the 67th Precinct also identified the 
body to me on the same day at the Kings County morgue. 
Doctor, after vhe necessary amenities of identification 
had been taken care of, did you thereupon perform 
an autopsy’ 
A Yes, sir. 
Would you be kind enough, doctor, to give us the 
results of that autopsy? 


A Well, this subject was 4 61 year-old while male, 


five foot five, 158 pounds, There is 4 bullet wound 


of entrance two inohes to the right of the front 
center of the body, This is 57 inches above his 
heels. The wound is an entrance wound, It has 4 
round circle surrounded by 4 black ring. 


THE COURT: Will you show.us, doctor, on 
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your body or on, perhaps, the body 
where that entrance wound was’ 

THE WITNESS: Just to the right of t! 
center of the body, at t! 
the front. (Indicating) 
Doctor, would a layman refer to that 4s 
A is ne front of the chest, yes 
In other words, is the fro of the 
Would you please proceed’? 
A The track of the bullet is from ! 
slightly downward parallel with a line 
body, that is neither 
backward and downward through the third 
through the middle of the right upper iH 
lung and then in the back through the 
it fractures and comes 
55 inches above the heels, also two inches to th 


right of the back midline, The front entrance 


57 inches above the heels and the back exit was 


55, So, it slanted slightly downwards. The right 


chest space contains over 1900 cc of blood, That would 
be better than three pints of blood, and the inter- 
costal artery, which is an artery between each rib, 


this is also torn. As a matter of fact, most of the 


bleeding originates from this torn artery between the 
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ribs. There ia some blood through the bullet wounc 
tunnel through the lung. Mainly, this autopsy 
nothing of further medical significance, and shall 
state the cause of death’ 
Doctor, would you permit me now to ask you the repgul 
legal question, 49 6 result of your autopsy, were 
you able to form an expert medical opinion as to the 
competent producing cause of death? 
A Yes, sir, 
What is your expert opinion as to the competent procuc- 
ing cause of death of Vito Pentrancosta? 
A Gunshot wound of the chest, dung and intercostal 
arteries, with massive internal hemorrhage. 

MR, SCHMIER: Your witness, 

MR, LOMBARDO: I have no questions of the doctor. 

MR, SCHMIER: Thank you, doctor. 

THE WITNESS: Thank you. 

COURT : Next witness, please. 

MR, SCHMIER: May w* epproach the bench, your 

Honor? 


THE COURT: Yes, 


(OFF RECORD DISCUSSION AT THE BENCH) 


MR, SCHMIER: Your Honor, as 4 result of the 
colloquy at the bench, I 4M privileged by your Honor 


to make the following statement. In the absence of 


Pye 
the jury, a mater of lew was Giscussed with your 
Honor. 

THE COURT: For quite some time. 

MR, SCHMIER: And your Honor indicated that 
you might possibly rule on it in the afternoon session. 
I await your ruling so as to know what my next move 
will be.. 

THE COURT: Well, Mr. District Attorney, Z 
did say during that discussion we had, which took us 
close to 2 o'clock, that I was not sure that I 
would be able to make a decision on the matter you 
presented,by 2 o'clock, but that I would require some 
research work after 4:30, if we recessed at 4:30. 

I have not yet decided just what I will do. I would 
prefer to have time,the rest of the day on that 
question. In the meantime, is there any -- 

MR. SCHMIER: (Int'g) So as not to put 
Mr. Lombardo at a disadvantage, tT am prepared to 
rest subject to your Honor's ruling, and if your 
Honor's ruling is otherwise, then I would preceed, 

THE COURT: Well, I think that would >< 
proper. I think that the jury can get this case, 
in any event ,by Thursday morning, without any question. 

MR. SCHMIER: Yes. 


THE COURT: Isn't that so? 


MR, LOMBARDO: I would think so, your Honor. 


THE COURT: So that there is no undue waste 
of time, the matter which I have in my mind, of courss 
4s of considerable importance to both sides, and 
that's why I want to give it all the time that it 
should be given, and no matter what my decision will 
be, gentlemen, I will dicate into the record what 
I have concluded, -.and the reasons for my conclusion, 
tomorrow morning,and then we can proceed promptly. 

MR. SCHMIER: Now, Judge, this being 6 lay jury, 
I think it would be on proper ground if I would ask 
your Honor to advise the jury that they're not to 
speculate whether I call any additional witnesses or 
not, that it's purely a matter of law, 

THE COURT: Oh, yes, yes, yes, yes. Mr.Foreman 
and madam and gentlemen. Let me say this. I might 
just as well say it now because every time I charge 
a jury, I let them know of what I'm about to tell you 
now, You see, every time a lawyer rises to his feet 
and says "I object" or "I move that such and such be 
done", what he really does is present a question of 
law to the Court, so that the Court might rule on it, 
He doesn't have to say when he objects,"I am presenting 
this question of law because lawyers understand." We 


know the reasons for the objection, and the judge 


presiding at a trial rules upon the objection, He 


rules upon the question of law which is involved 
the objection. Now, any time there is colloquy 


between the Court and lawyers, or either one of them, 


a question of law, or any time the Judge talks 

counsel or either one of them as to a question of 

law, these matters are not be concerned, are not 

to be the concern of the jury for one single second. 
Jurors must not concern themselves as to what 

the Judge rules as he does upon objections and 

motions, because all you need understand is the 

Judge is ruling on a question of law, on a question of 

evidence, on a question of procedure. You remember, 

I said earlier in these proceedings that the Judge 

has a job to do and I think that was tHs morning. I 

said it is my obligation to see that an orderly trial 

is maintained. By an orderly trial is meant that 

the lawyers are to present to the Court and the 

jury only such evidence which the law says they are 

permitted to present, And they are iot to present 

such matters which the law says should not be presented. 
Now, when the lawyer makes an objection, he 

addresses himself to the propriety of certain evidence 


which is offered, Now, this is between the Judge and 


the lawyers. You must not think for a moment as to 
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why the Judge rules &: he does. I assure you, 


madam and gentlemen, that my rulings are made upon 


the law, upon rules of evidence and rules of procedure 
with which you are not to be concerned. 

You will remember, a21s0, that I said already 
today, that you are sole and the exclusive judges 
of the facts, of the believability of witnesses. You 
are to decide as well as 1t is reasonably possible 
for human beings to decide in accordance with the 
rules, which I shall give you, and in accordance with 
the rule of reasonable doubt, beyond a reasonable doubt, 
as I shall define it, it is for you to determine what 
happened on ths 30th day of July, 1970. You are not to 
speculate as to anything wich transpires as to anything 
which is said between Court and counsel. If the District 
Attornes rests his case tomorrow, you are simply to 
assume that all of the evidence which the District 
Attorney wished to submit was submitted to the jury 
today. You see, and that will be the People's case, 
at that point, when the People say that that's the 


People's case, 


Now, there is nothing further to presant today, 
you sey? 


MR, SCHMIER: Judge, may we appreech the bench? 


THE COURT: 


(OFF RECORD DISCUSSION AT THE BENCH) 


THE COURT: Gentlemen, I don't think it is 
really necessary to indulge in semantics. 

MR, SCHMIER: The District Attorney asks -- 

MR. LOMBARDO: (Int'g) Your Honor, I must object 
to the last part of what --may we come back to the 
bench? 

THE COURT: No, no, I'm going to elaborate, 
if you want to use that word, although it is not 
really elaboration, I did tell the jurors that the 
presiding judge has a very well known, affixed and 
multiple obligation, and that is to see that an 
orderly trial is presented, A fair and an orderly trial. 
That does not mean, of course, that the Judge is to 
see that counsel don't engage in fisticuffs. Not at 
all. That means, as I said to you, that counsel for 
the People, the District Attorney, or counsel for the 
defendant, in cross-examining witnesses might want to 
inject some question, might want to propose something 
which they have no right to propose, and therefore, 
the Court will say "No, Iknow what you want to do but 


you can't do it. I won't permit you to do it." Not 


only that, but counsel on one side or another might 
wish to keep certain evidence out of the record, 


If I ruled that that evidence should not be presented 
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to a jury under the law, then it will not be 
presented, but if, legally, it might be presented, 
I will permit the attorney who wants to present it 
to proceed and present it to the jury. 

You see, that is what I refer to when I mean 
to conduct a fair and an orderly trial. To be certein 
that you madam and gentlemen, you who sit and deliberate 
in this case will have before you only such evidence, 
only such testimony as the law says you may lawfully 
or legally have before you. Unlawful, illegal evidence 
should not be presented to you and I will not permit 
4t to be presented, 

MR, SCHMIER: Thank you. 

MR. LOMBARDO: Thank you. 

THE COURT: Now, you may rest tomorrow, you 
may rest today. I don't know. I'm holding in abeyance 
the matter of conclusion until I arrive at some 


decision with reference to your request this morning. 


MR. SCHMIER: Yes, sir. 

THE COURT: All right. It is unfortunete that 
4t is only 25 minutes after two. However, I don't 
believe that there will be any undue waste of time. 


because, in any event, no matter how far we went today, 


we could not possibly finish this case today. We 


might conceivably conclude the case tomorrow, And 
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if we do not conclude the case by tomorrow afternoon, 
we'll be well on the way towards conclusion. 

So that in point of time, the worst that can happen 

4s that I will charge the jury early Thursday morning. 
Isn't that the way you see it, Mr. Lombardo? 

MR, LOMBARDO: Yes, your Honor, if all goes 
as we expect. 

THE COURT: Speaking about time. 

MR. LOMBARDO: Yes, your Honor, that seems fair. 

THE COURT: All right. Mr.Foreman, madam and 
gentlemen of the jury. Wetll part company now for the 
day. The admonitions which I gave you this morning, the 
advice which I gave you this morning des not have 
to be repeated, You remember what I said about not 
discussing the case, not permitting anyone to talk 
to you about the case and not listening to anything 
you might hear or reading anything you might see. 

Do not go to the area which has been referred to by 
any witness on the witness stand, 

If you will return tomorrow morning at five 
minutes before 10, there is no calendar call tomorrow 
morning, and there is no reason why we shouldn't be 
able to reconvene promptly at 10 o'clock. So, have 


a good afternoon and a good evening, madam and gentle- 


men, and God willing, we'll see you tomorrow morning 


at 10 o'clock sharp. 


Gentlemen, do you want to step forward’ 


(OFF RECORD DISCUSSION AT :THE BENCH) 


(COURT RECESSED AT 2:30 P.M. 


HEHEHE EEHEHEE 


, 
(October 13, 1972.) teide the presence « 
the Jury end the defendant, the following occurred 
at 9:30 A.M.) 
THE COURT: Mr, District Attorney and 
Mr. Lombardo. Last night I examined the case of 
People v. Place, 157 N.Y., at page 42s 
MP.. LOMBARDO: May I have that citetion again, 
your Honor? 
THE COURT: One hundred and fifty-sever, 
N.Y., page 584 People v. Martha Place. And here 
is some language which I find in the opinion of pag 
598. You can see that the opinion is quite lengthy. 
The case deals with the question of flight. 
MR. SCHMIER: ExcuSe me, Judge, is this a 
Court of Appeals decision? 
THE COURT: Yes. Court of Appeals, and 
I'm now reading from thet case, "Another alleged 
error upon which the defendant relies for 4 reversal 


relates to the admission of evidence as to what 


occurred between the defendant and her husband upon 


his return on the day of the homicide, The contenticn 
of the defendant is that this evidence was inadmissible 
because it involved proof of one crime to establish 

the defendant's guilt of another. It is an elementary 


principle of law that the commission of --"let me insert 


parenthetically my own language --an elementary principle 


of law is usually the elementery principles of lew for 
which no authority can be found That or very little 
authority can be found because it is somewhich which 
is taken for granted. However, to go -- "It is an 
elementary principle of law that the commission of 

one crime is not admissible in evidence upon the trial 
of another where the sole purpose is to show that 

the defendant has been guilty of other crimes, anc 
will consequently be more liable to commit the offense 
charged, " 

Let me strike out what I said parenthetically, 
because that is an elementary principle of law for 
which a great deal of authority exists beginning with -- 
not beginning with the Molyneux case, but the philosophy 
of the Molyneux case is steep in the philosophy of 
our entire criminal law, I wes 4 little anticipitory 
when I made that parenthetic statement. Now, to go 
on. "But," said the Court of Appeels,"if the evidence 
is material and relevant to the issue, it is not 
inadmissible because it tends to establish the defen- 


dant's guilt of a crime other than the one charged.” 


And they sey People v. McLoughlin, 365, at page 386, 


from which it would appear --well, I would hesitate 


to say so now because I would like to examine more 


closely the other crime which the defendant in this 
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case committed. I think that the victim of this crime, 
of this homicide, because the defendant was convicted 
by circumstantial evidence, the victim of this homicide 
was not the husbend. That's my present recollection 

of the case, I haven't gone into the facts, but the 
case goes on to show that the prosecution was allowed 
to prove an assault by the defendant upon her husband 
when he ewturned home. Yes. Ida, . another daughter 
of the husband, not of this defendant, was killed, 

and when the death of Ida could no longer be concealed 
unless he was removed or his life destroyed. In other 
words, in this People v, Place, the prosecution should 
be permitted to show the commission of another crime 
by the defendant upon her husband, an assault. 

MR, LOMBARDO: jell, your Honor, may I ta lk 
to your Honor seated? 

THE COURT: Certainly. 

MR, LOMBARDO: I think, your Honor, that that 
might be permissible even under the Molyneux case, to 
show an intent or to show a motive. 

MR, SCHMIER: The question in my mind -- 

THE COURT: (Int'g) We had a similar situation 
in the Louis case. 


MR. SCHMIER: In my mind I don't think what 


you're reading would cover something which was 


secondary, such as flight. 

THE COURT: Well, this is not collateral. The 
inference drawn from flight is not, strictly speaking, 
a collateral matter. It is in itself a body of 
circumstantial evidence. It may be urged as & 
eireumstance from which, together with other circum- 
stances, jurors may arrive at a certain conclusion. 

MR. SCHMIER: Then I followed. But the question 
4s in showing the main crime. The fact that you 
showed that he did other crimes may be part of the 
res jesti. One may © inextricably woven into the 
fabric of the other. Case in Louis, where the deceased 
committed three homicides in two or three hours, anc 
then in order to effectively remove the one remaining 
witness who could testify against him, he took the 
girl friend of victim number one over to New York 
and put a bullet into her head and left her for dead, 

MR. SCHMIER: We were allowed to show that crime 
for which he is presently under indictment in New York 
and had not been tried. 

THE COURT: Yes. 

MR. SCHMIER: Because 4t was woven in. 

THE COURT: Yes, I think an appellate court 


will sustain me in that. 


MR. SCHMIER: But the question is, will flight 


be woven in, and I would worry about it to the point -- 


THE COURT: (Int'g) Mr. District Attorney, 
I said I would reserve decision on « matter which 
you offered You're not going to present it, so it 
makes it academic. 

MR. SCHMIER: The point is, I would,rather than 
have your Honor possibly sustain me, I woul! rather 
take the onus as a conscientious District Attorney 
and say,notwithstanding the possiblity that your 
Honor might sustain me, I still feel from my research 
of yesterday that It could lead to a reversible error. 

THE COURT: Yes, you're right. 

MPR. SCHMIER: And rather than put your Honor in 
a position where you'd sustain me on a possible 
reversal error, I think, as @ conscientious D.A., I'll 
stand on the case which I presented, 

THE COURT: Mr. District Attorney, I couldn't 
possibly attribute your stend to your netural kinc- 
ness. I won't do that, because I don't think thet 


you're so kind in the prosecution of a criminal case. 


You believe in putting in everything you have. [very- 


think the law would permit you to present to a jury. 
If you believe, as I do, that a defendaiit shovidn't 
be given talking point, In other words, if the same 
purpose would be served ultimately by not venturing 


too far out in the ploneering expedition as to tne 
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law and the various new answers of the law, we mignt 
just as well not do it and that’s your theory. 

MR. SCHMIER: Since we're telking on phil 
of trying a case, your Honor, 
Judge, I have an interesting point, If this were the 
only element of flight, which your Honor would permit 
in theory 

COURT : (Int'g) Yes? 

SCHMIER: (Cont'g) --I would stand on the 
chence of making new law or letting future lewyers 
know whether this position is tenable, ut I have 
been sustained and I think that it 1s acamemic, that 
the nine months that he diseppeared and the efforts 
of the officer are in thers, so what we're now asking 
4s one additional element which might convince the 
jury that it was flight,and I stand outside the 
presence of the jury animy if they don't believe 
there was flight now in what was proven, I'm 
the additional witness won't prove flight, and tnerefore, 
I would ask your Honor not to render a decision. 
rather be put in the postion where I withdraw my -- 

I did 4t under an offer of proof, 
THE COURT: You want to withdraw your offer of 


proof? 


MR, SCHMIER: I want to withdraw my offer of proof. 
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THE COURT: All right. Let the defendant come 
in and I'll place it on the record and there are other 
matters I have to take up with the Court and counsel, 

Mr.Lombardo, under th* new criminal procedure 
laws as you undoubtedly know, a judge presiding at a 
trial may not advise the jury with reference to the 
fact that the defendant has not taken the witness stand 
and that no unfavorable inference may be drawn there- 
from or that no inference may be drawn therefrom. 
Ordinarily, before September lst, I did charge the 
jury along those lines. However, under the new 
criminal procedure law --let the record indicate that 
the defendant is now here. Under the new criminal 
procedure law, I must not advise the jury to that effect 
unless the defendant wishes me to do so. I want you to 
consider that. I want you to consider further, Mr.Lom- 
bardo, whether or not you Want me to charge circumstant4a | 
evidence in this case. You, too, Mr, District Attorney. 

Now, first, the defendant just having avrived, 
let me say that I've discussed with counsel the offer 
of proof made by the District Attorney. I intimated 
at that time that I would or I am inclined to accept 
such proof limited very drastically so that the jury 


could not come to but one conclusion, and that is 


that the defendant had been previously convicted of a 
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crime. I didn't want that to enter into the record 
in the presence of a jury and as you know, I've called 
your attention and the District Attorney 5s attention 
to the case, People v. Place However, 12 District 
Attorney now withdraws hts offer of sroof;is that 
correct? 

MR. SCHMIER: That's absolutely correct, your 
Honor. 

THE COURT: All right. Now you see, I think 
that we ought to continue right on once the jurors 
are here. I don't know, is it your purpose to rest 
at this point? 

MR. SCHMIER: In view of the position which I 
wes taking, the contemplated ending of my case rested 
on my calling 4 parole officer under the offer of 
proof. After having discussed it with my Appeals 
Bureau and having slept on it, and having withdrawn 
my offer of proof, I now, as soon as the jury will 


be here, will tell your Honor that I rest. The only 


reason I didn't est was because I had offered prat. 

THE COURT: Let me say, Mr. District Attorney, 
generally, as I indicated yesterday, I would rule against 
you on that offer of proof. As I indicated, also, yes~ 


terday, if I did accept some version, some yariation 


or some modification of proof, I would limit it very 


wl Ow 
severe. However, I think that notwithstanding the 
case of People v. Place, we have a different situation 
here, because in the final analysis, were there only 
evidence or proof of flight in this case, I wouldn't 
submit it to a jury. If all you had here, Mr.District 
Attorney, was evidence of flight, standing alone. 
SCHMIER: Oh, I agree. 


COURT: I would grant the motion to dismiss 


Oh, I agree. 

THE COURT: I'll charge the jury fully on 
that subject, of course, but I think the question 
would be strictly moot and your strategy is not to 
present it for that reason so that shoulc there be 
a conviction in the case it woud stand. 

MR. SCHMIER: Your Honor, so that you could be 
guided in the future handling of your cases and my 
thinking, I would like to tell you this. My Appeals 
Bureau felt that the magic words in my offer of proof 
was inextricably woven into the case, and they gave 
as a concrete example in theory, supposing the defen- 
dant had fired a shot at the police officer and had 
hit a bystander, in theory, and was under a separate 


indictment for the shooting of John Jones, a civilian. 


My office feels there 1s no question but that that shot 


could come in -- 


THE COURT: (Int'g) No doubt of it -- 


MR, SCHMIER: (Cont'g) --because it is 


inextricably woven in, but the question of whether 
he failed to report --one of the learned men in my 
office said,"Supposing he didn't report because he 
didn't intend to report, whether he had been involved 
4n this or not, how coud you prove that his failure 
to report is woven into the flight? Supposing he 
didn't want to report because he didn't like the 
parole officer and decided not to go there anymore?" 
The Appellate courts might find it 15s not woven into 
the flight and for that reason, I think that the 
better position of strategy was to withdraw that. 

THE COURT: Well, you will remember,Mr,.District 
Attorney, and you will, too, Mr. Lombardo, that my 
initial reaction to the offer of proof was a negative 
one. I felt that the risk to the defendant involved in 
the receipt of this type of evidence would so over- 
shadow and outweigh and outpredominate anything which 
4t sought to prove that it would or it might be 
prejudicial. 

MR, SCHMIER: All right, Judge. 


THE COURT: You say you propose to rest? 


MR, SCHMIER: Yes. 


THE COURT: And the case will then 
you, Mr. Lombardo. 

MR, LOMBARDO: Yes, your Honor, and it is my 
present intention, and I don't think it will be 
changed, but immediately upon the District Attorney's 
resting his case when the jury 4s in the box, I will 
rest my case. 

THE COURT: Now, if you do rest your case, 
that means, therefore, that we will immediately proceed 
with summat’ons. 

MR, LOMBARDO: Correct, your Honor. 

THE COURT : Now, under the law, I should advise 
counsel of what I expect to charge the jury. That is 
the basics or the crimes and degrees and so forth, 
But at the outset I think it is Section 300 point 
something or other, 300 point --if anyone knows, 300,10, 
which provides, among other things, that where the 
defendant has not taken the witness stand, the Court 
may not --let me make sure. I went, the Penal Law, 

THE CLERK: Yes, Judge. 


THE COU The Court may not charge that they 


may drew no inference from the fact that the defendant 


{is refrained from taking the witness stand unless the 


defendant, himself, requests that charge. 


THE CLERK: Do you want the Penal Law or the 


C:ode? 

THE COURT: No, the Penal Law, i'm quive 
sure it 18 the Penal Law. S ction 300 --or the Code. 
Have you got the Code? It's never in the Penal Law, 

MR, LOMBARDO: It's in the Code. 

THE COURT: No, I'm sorry. The Code of Criminal 
Procedure. I wasn't thinking, beceuse the Penal Law 
was changed three or four years ago. 

And this has been changed from 
September 11th. 
THE COURT: Mr. Lombardo, here it is. 

"Upon request of a defendant who did not testify 

in his own behalf but not otherwise --" it is 300, 10--but 
not otherwise, the Court must state that the fact that 

he did not testify is not a factor from which any 
inference unfavorable to the defendant may be drawn." 

Now, I will not so advise the jury unless you 
request me to. Now, I'm sure, Mr. Lombardo, being 
the lewyer that you are, with the experience that you 
had, you understand the rationale of this change in 
the old Code of Criminal Procedure. So that it is 
for the defendant to say now whether he wants me to 
so advise the jury. 


MR, LOMBARDO: Your Honor, if I may, I seem 


to reCollect and I might be wrong, but in the 


wllle 
preliminary charge that you gave to the jury, I think 


you mentioned the fact -- 


THE COURT: (Int'g) No, sir. 


MR. LOMBARDO: You did not? 

THE COURT: No, sir, I mentioned the fact that 
no defendant is required to say a single word towards 
proving his innocence; that the burden is always upon 
the prosecution, and I will say that again,in an 
abbreviated form, of course, because the jury has 
already been advised to that effect. I will so again 
state to the jury. 

MR, SCHMIER: Which is the same equivalent 
except that the rationaig,if I could say, was that it 

highlights to the jury. 

THE COURT: Right. It accentuates to the 
fact that the defendant didrot take the stand. 

MR, SCHMIER: And the charge of the Judge 
that the defendant did not have to defend himself 
4s the equivalent of this, and the rationak was 
unless the defendant demands it, don't highlight it, 

THE COURT: No, there is no equivalency, pip 
I might say that, because saying that no inference 
is to be drawn from the fact that the defendant has 
not taken the witness stand accentuates the fact 


and reminds them that the defendant did not take the 
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witness stand, However, jurors must know there is 
no burden upon the defendant. That there the burden 
is upon the presecution, 

MR, LOMBARDO: Your Hono1, may I give that some 
thought? May we approach the bench? 

THE COURT: Well, there is no jury here, 

Mr. Lombardo. 

MR, LOMBARDO: The defendant, your Honor, is 
talking into my ear and suggesting to me that he wants 
to call witnesses to establish a certain element of 
proof which I must be candid to say to your Honor, 
comes as a complete surprise to mc and I would 
appreciate it if your Honor would allow me just 4 
few minutes to straighten this point out? 

THE COURT: Talk to him, If it is proof that 
is relevant and pertinent to the issue, I'll give the 
defendant an opportunity to call them. 

(RECESS ) 

THE COURT: The defendant has been sitting 


here since Friday morning, and the case was marked 


ready at the beginning of September. He ought to 


know about the witness, and now just as we're approach- 
ing the summations, he tells you that he wants a 
witness, and now you've been talking about this for 


almost a half an hour, 
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MR. LOMBARDO: Your Honor has been most patient. 

THE COURT: I can't give up the morning for 
conference. 

MR, LOMBARDO: May I just another moment? 

THE COURT: All right. 

(MR, LOMBARDO CONTINUES DISCUSSION WITH DEFENDANT ) 

MR, LOMBARDO: We're ready to proceed, your 
Honor. As I indicated earlier to your Honor on the 
record, we'll continue thatway. 

THE COURT: All right. Call the jury, please. 

(JURY CALLED INTO THE COURTROOM) 

THE COURT: Mr, Lombardo, my understanding 
4s from what has been said up to this point, the 
jury being on it's way into the courtroom now, that 
the District Attorney will announce to the jury that 
he hes rested his case. My understanding is furthe-, 
that you will announce that you have rested your case; 
is that correct? 

MR, LOMBARDO: That,I understand,is the conclusion 
that the defendant and I have come to after consultation 
I understand that the defendant has authorized me not 
to call any witnesses on his behalf and he, himself, 
does not wish to take the stand in his own defense. 


THE COURT: Well of course, Mr. Lombardo, the 


defendant is the best judge as far as the defendant 


alt Ta 
4s concerned, as to whether or not he wants to 
testify He's under no obligation, as you and I 
know. But so long as you have advised him and he ha 
made a choice, and that is not to take the stand, 
the record will so indicate 
Now, as to advising the jurors, pursuant 


Section 300,10 of the Criminal Procedure Law, 
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is your pleasure? you want me to give them suc! 
advice? 

MR, LOMBARDO: four Honor now specifically 

referring to whether you are to charge the jury 

that the defendant need not take the stand and no 
inference is to be drawn? 

THE COURT: Yes. 

MR. LOMBARDO: Or whether your Honor will not 
touch on that point at all? 

THE COURT: I will not touch on that or I 
will say to the jury that under the law the defendant 
has a right to take the witness stend in his own behalf 
and he has a right to refrain from taking the witness 
stand. In this case the defendant has chosen not to 
take the witness stand. No unfavorable inference is to 
be drawn therefrom. Period. 


MR. LOMBARDO: In the event, your Honor, that I 


were to request you not to charge the jury to that ef fect, 


I assume that your Honor will charge the usual 


THE COURT: (Int'g) That there is 


upon the defendant. The burden is on the prosecutior 
MR, LOMBARDO: In that case 
take this responsibility as a member of the bar, 
would prefer that your Honor did not make any reference 
at all about his failure to take the stand. 
THE COURT: Since counsel will both sum up 
very shortly, I want to advise you, Mr. Lombardo, 
that my understanding ts based upon the examination 
of the records in this case, that Mr, Justice Barshay, 
at a previous trial of this defendant, withdrew the 
so-called common law count, That ts, the count which 
4s couched in the language of Section 125.25 Subdivision 
1. That is with intent to cause the death of another 
person, did cause the death of such person, Since that 
count wes dismissed by Mr, Justice Barshay, 1% has.re 
part in this trial and I will charge the jury only as 
to the first count of the indictment, that is the 


so-called felony murder count. 


with the view your Honor has expressed, and I think 
that your Honor would be perfectly correct in doing 
what you will do. 


THE COURT: Tn view of the fact that I am 


charging only common law count, I will not charge any 
other degrees of crime. I willt manslaughter. 

MR. LOMBARDO: You sre chargin mnder the felony 
count ? 

THE COURT: I will charge only th 
murder as it is defined in Section 125,25, Subdivision 

« 
3, that is, during the course of an attempt to commit 
or the commission of a crime of robbery or in further- 
ance of the objective of the defendant to commit that 
crime. 

I will also charge on the law of accomplices 
and the law of principles, and as you know, | 
charge on the law of flight. 

MR. SCHMIER: And circumstantial evidence? 

MR, LOMBARDO: I truly wonder if circumstantial 
evidence has a part in this case, your Honor, 

MR. SCHMIER: Mey I be heard, your Honor? 

THE COURT: Well, it is not necessary. The 
ultimate question to be presented to the jury is whether 
or not the defendant aided or abetted or was part of 
a conspiracy entered into by two cr ‘nore persons, 
including himself, to commit the underlying crime of 


robbery, and that being the case, and in view of the 


fact further, that in this trial there is no eye-witness 


to the effect that the defendant himself was 


ly way 


heyond A rensonable co vrors may then reason 
from such established ¢ mstances towards the ultimat: 
conclusion And I 1 charge on circumstantte} eviderm 
fully as to the manner +n which circumstantial evidence 
4a ctroumscribed #5 to the conditions and 

under and pursuant to which jurors mus! 

circumstantial evidence, I think that it 

charge circumstantial evtcence in view of 

rhat theype 4a py y4 = et a the Nistrict 


Aafandaant artuelliy was 4 


(JURORS BROUGH ™) THE COURTROOM) 
MR, LOMBARDO: Your Honor, for the rec 


may I except your Honor's ruling? 


THE COURT: 


(ALL JURORS PRECE TWELVE PLUS THREE ALTERNAL=C) 


‘ 


morning madam ard rentlemen, 


Jurors please answer. 


TAKEN BY CLERK OF ALL 


ha mon wat ares 
AND ALTE NATES ) 


1l jurors present. 
present with counsel D.A. present. 
THE COURT: i .Foreman and madam and 
to agsure y that we have been busy 
this morning. In every case which 
Sypreme Court, there are questiors of 
law which have to be ‘yoned out. There may be other 
circumstances which contribute to delay, but please 
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be assured that notwithstanding that, we had hoped to 
begin promptly at 9:50. That was the reason why I 
asked you belatedly to come in at 9:30. 

Matters were brought to the Court's attention 
by both the counsel for the defendant and the counsel 
for the People of the State of New York, the Assistant 
District Attorney, which required considerable discusat 
and argumentation. And certain matters which the 
Court had to, of which, the last of which had to advise 
counsel on both sides before we proceeded further in 
the case. And that has all been completed, and we're 


ready to resume the trial at this time. 


The jurors should know, also, that yesterday 
% 


afternoon, of course you know that we recessed so 
thet the Court might make a determination as to 
one particular question of law, That has already been 
resolved and we need spend no further time on that. 
All right. 
MR. SCHMIER: Your Honor, you having advised 
the jury that you hed legal determinations and those 
legal determinations having been made, the People rest. 
THE COURT: Mr. Lombardo? 
MR, LOMBARDO: May I make the customary motion, 
your Honor? 
THE COURT: Oh, yes, you may make the custom- 
ary motion at the point where the People rest. 
MR. LOMBARDO: At this point, your Honor, the 
defendant respectfully moves to dismiss the indictment. 
THE COURT: The motion is denied. 
MR, LOMBARDO: The case is now with the 
defendant, your Honor? 
THE COURT: Yes, 
MR. LOMBARDO : The defendant rests. 
THE COURT: Defendant rests. Both sides rest. 
MRK. SCHMIER: Both sides rest. 
MR, LOMBARLD?: On tne entire case, your Honor, 


may I renew my motion? 


THE COURT: You may, and your motion is dented, 


I take it, gentlemen, that you're ready to sum 


MR, SCHMIER: Yes, sir. 

MR, LOMBARDO: Yes, your Honor. 

THE COURT: Mr,Foreman, madam and gentlemen 
of the jury, let me again take you back to the point 
early yesterday when I advised you as to the nature 
and the purpose of the opening statements. At that 
time I said whatever was said by counsel during opening 
statements does not constitute evidence. Similarly so, 
as to summation, whatever is said by counsel during 
summation is not evidence in the case. 

Under the law, you will remember I said yester- 
day, the People open and close a criminal cas@, AS a 
matter of fact, in every case the plaintiff opens and 
closes the case. 

Now, I said to you yesterday that the law directs 
the order of procedure with regard to summations. It 
also directs the order of procedure, that is with 
regard to opening. The law also directs the order 
of procedure with reference to summation and in line 
with what I just said, that the People open and close 


the case, the People open the case by making the first 


opening statement, and the People ‘will close the case 


by making the final summation. 

Counsel for the defendant will sum up first. 
Bearing in mind what I have said, that summation is 
not evidence, you will understand, I'm quite sure, 
that the summations by counsel serve a very useful 
purpose. You see, it will not be long before you are 
asked by the Court to retire to the jury room and 
begin deliberating. At this point, and before I charge 
you as to the law, the law wisely dictates that counsel 

for both sides, the defendant's counsel, ccunsel for 
the People of the State of New York, should have the 
right to stand before you and in a manner of speaking, 
discuss the case with you. 

Each one of counsel will have a right to argue 
the case, argue for his respective side of the case, 
Counsel may go over certain testimony and after going 
over that testimony, may then argue that you should 
follow the same line of reasoning that the particular 
counsel places before you during his portion of the 
summation phase of this trial. 

Now that does not mean, of course, that you must, 
out of hand, accept everything that counsel say, nor 
does it mean that out of hand you must reject what they 


say. Not at all. Summation, as I said, is very helpful 


to jurors. It may be helpful, it maymt be helpful. 
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Should counsel, either one of counsel, at any time 
during summation refer to the testimony of any witness 
and in referring to that testimony say something that 
counsel believes the witness said while on the witness 
stand, if that statement as to what the witness said 
does not coincide with your recollection of what the 
witness said, then of course you must reject what 
counsel says as to the witness' testimony and adopt 
and utilize your cwn recollection of the testimony. 
You see, that is inaccordance with the rule 
that the jurors are the sole and the exchsive judges 
of the evidence in the case, Do you understand that, 


gentlemen, do you not? Madam? 


(ALL JURORS NOD) 


THE COURT: Now, should counsel present an 
argument to you while you're listening to that argument, 
you say to yourself,"Well now, that sounds pretty solid, 
that sounds like it is persuasive. That sounds like 

it is a real pertinent, cogent, e real persuasive argu- 
ment, and I'll accept that, I think that 1s good thinkin," 
Then you just accept it, 

However, if counsel presents some argument 
and while he's presenting it you are listening and 
saying to yourself,"I don't follow that at eit, Z don't 


go for that kind of reasoning. I don't like that argumert , 


and I'm not going to accept it and I'm not going 

to use ] then you just don't use i gentlemen. 
That's what you're here £01 and ti why summations 
are had, so that as I said, counsel may try to win 

you over to their respective side of the case. 

Now, so much for that, and I think you understnd 
clearly what the purpose of summation is. You will now 
hear summation from Mr, Lombardo, counsel for the 
defendant, 

MR, LOMBARDO: If it please your Honor, Judge 
Kern, Mr. Schmier, Mr.Foreman, madem, gentlemen of 
the jury. It is always very difficult to follow 
Judge Kern. He is so succinct on the law, and sometimes 
lawyers tend to be overwordy. I'm going to try to 
avoid that if I possibly can. 

Now, this has been an extremely short trial. 

The District Attorney has had the opportunity to 
present whatever evidence which is legal evidence, 
which could be submitted to you, and we now come to 


the point of the case where, as his Honor said, the 


attorneys will review the evidence, talk facts, not 


law. That is his Honor's province, 4s he stated at 
the beginning. And the best way I can put it to you 


4s that under the law which binds me and binds Mr.Schmie 


and binds his Henor, and everyone in the courtroom, 


wi 5 7a 
including you gentlemen and madam, in the event 
you or your loved ones or friends would be in the 
position where you would be at a bar of justice in 


the court of law, The laws are made for all end they 


govern all, The lew and facts are not for this case, 


are not for this charge, but they're for everybody. 
Please keep that in mind. Laws are made for everybody. 
Now, the two attorneys in the case, Mr.Schmier, 
as I told you, is one of the chief trial attomneys 
in the District Attorney's office, and as I indiceted 
in my opening selection of the jury, he knows nothing 
ebout the facts in the case. He got them from what 
the law would callhearsay. He got it from what other 
people said, 
I am in t... same situation, I got the facts 
on a hearsay basis. As far as Mr, Schmier is concerned, 
this is a case he was assigned by his office to try, 
and he is doing that. As far as I was concerned, as 
I indicated to you, I was assigned by the Supreme Court 
to defend this young defendant, and I'm doing that to 


the best of my ability. 
His Honor is doing his duty. His Honor is pre- 


siding fairly and impartially and in a most learned 


manner in the trial. 


The two individuals, and I'll consider the jury 


as an individual, the two 4ndividuals who are mos 
concerned in this case are the defendant, himself, 

and the jury. You have to make the decision, and 
decision affects hi 

cases, I'll go on to other cases, his Hon 

other cases, the clerks in the courts, stenographers, 
spectators, other cases, but this case, the decision 
affects you and the decision affects the defendant in 4 
very, very personal way. 

I'm going to discuss some evidence with you, 
and I assure you with every bit of sincerity that 
I possess, that whatever I say to you is what I honestly 
and truly understand the evidence to have been. If, 
however, I say something to you which doesn't reflect 
your own recoliection of the evidence, then by all 
means disregard what I say and follow your own 
recollection of the evidence. 

Now, Mr. Schmier, under the law, not because he 
wants this advantege, but under the law speaks last. 
I can't answer anything he has to say. I will sey 
everything to you that I think 1s pertinent ond that 
I remember, and that I think will aid you tn arriving 
at your verdict. 


I can't go into the jury room with you, so 


in the event a question arises,I would like what I say 


is enarg' u 
nao for 
ask that you 


deliberation. 


ired in th 


dence coming from the 


hav right to say vi 


evidence introduce 
of proof? 

this or 

reesonabdl 


We have in 


witmne uo 


body ond which, on the 
the testimony 
rib was broken and that the bull 
There was no question about that. 
All the other questions berin to arise, 
People of the State of ilew York come into this 


say to you this defendant Rickereacker, 


he was part of it, and we're going to 
We're going to prove it and we're soins 
to your satisfaction beyond a reasonable 
Honor told you, and I'm sure will tell you 
again, that in every criminal case the defendant has 
no burden. The defendant takes the position, and 
in any criminal case, you prove it, It isn't the 
defendant who takes positi it is the law that 
says that this is the posture of a defendant in 
criminal case, and that this is the posture of 
People in a criminal case. It says that you've got 
to prove the guilt of the defendant beyond a reasonable 
doubt by hard evidence, not by speculations, not by 
surmise, . not by a hunch, not by 4 guess, but by 
hard evidence, 
What is the evidence in this case? Actually,this 


case is characterized, I think, by lack of evidence, 


rather than by the evidence in the 


c@se, Example, 


did you ever hear of a sc 


where you prove beyond 4 


from n certain 


came 


in this cease? 


test 


the victim 


the body of 


ne rable 9 


Th.44 
DULL 


“Tritt 
YOu 


4e the way he pronounced 


Was there any proof in th 


killed the victim didnt 


heard testimony from 4 


DO 


witness, that he saw this 


two parked cars. Now, he 


he saw that. He 


Scannapeco, said the same 


gun in the hand of the de 


ad 
Ko? ob 


Did you hear one 


Huh? ta it 


Not a word. 
no fingerprints were take 


department? T 


came 


come 


ent 


lence 


AOD? 
Ned We? wt & 


ny 


hat entere 


“eit ramen Q 
you remem! 


think 


proof by anyone that 


ThA + 


remember th 


his shots. 


name. 


is case that the that 


from his you 


gun? 


lice officer, 
defendant th 
said ne saY¥ aT, remerber, 


police ol! 


thing, that they sew this 
fendant. 

ngle word about f2. 

fair to have you believe that 
of 


n that gun by the police 


fficer 


: 


for a minu 

unfavorable 

parade: 
commor) 

5B I know that 


I would 


none 


What does tne 
He comes in with what 
those who were in 
those who saw and heer 
of them identified this 
of fact, if my recollection serves me 
them testified that there were two men 


ana the other one testified that there were 


but I'm not quite sure on this point, whatever 


recOllection is. But in any event, no 


4fio f i aly 
identification from the ley witnesses. 


Vv 


hreé 


Patrolmen Walsh 
that they heard sh 
mind 
will govern, 
heard two shots, if their testime 
heard two shots and,1i 
those were the two 


and again we go back to 


bullet that killed the 


Are 
asked a question, ‘Wer 
they said "Very fast 


says he was there says they were running very 


Now, just open your minds, eyes. Three plack 


men running very fast. Number one, how can you 


a person 


a 


the defendan 
now, and you macam, you 


when we watch a footbali. 


game or wnen 


on T.V., how they contort their face, how in 


running. 


How coulc you pos: 


see a human being in you 


a court so m 2 later and 


saw"? No testimony that 


before and no testimony th 


court. 
Now then, you 


asked Patrolman Walsh, [ 


ontorted face 


“4 =) s+ 
unning, iv 


* life, how can 
its, 
say H 
Th 3 


Vy * 
Knew 


ever seen 


mA 
ail 


fae WANS 


did you turn while chasing the twe je fendant: 


rather this defendant, ar 


at sther person whose name 
i 


escapes me, as I say, I'm not concerned 


he said he turned five corners, which means that on 


five separate occasions he lost sight. And then I 


said to him,"How long dlc 


1 this total time take from 


the time you first saw Rickenbacke 


r 
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you actually stopped and apprehended the other 
defendant ?" My note says he said tote py 
time of three or four mintues. 
Now again, the question rome to mind, ice 
officers didn't testify they fired a warning shor, 
and their testimony was that they were chasing two 
men, at least one of whom was armed, They dicn ‘ire 
a warning shot. Now, if they didn't fire @ warring 
shot, any number of reasons, there might have been 
a lot of people around, which would be commendable, 
And if there were 4 lot of people around, how could 
{ 
be he possibly keep his eye on these two defendants or 
if 
at least on this defendant? And if he didn't fire a 
warning shot it is because he had nothing to fire tne 
t 
‘ i - 


warning shot at. He never had an opportunity %o 


Is that a fair assumption? 


rs 


of Officer Scanneapieco, the other professional witness, 


he seid he got one look, because you realize his testi- 
mony, *hat he stopped at the car where one of the 

men got in, but even he got into the act. He got one 
look, but he was able to identify him with that one 
look, The other police officer, as I said, testified 


that as, I think his testimony was, that this defendant 


turned around once or twice to look back, 

he could recognize him. He neverknew him before, 
according to the testimony, and identifies him 

court. Now then, we have the testimony of 

third witness, Detective Marshall Now, 

obvious thet what the effect of his testimony was 

try to lead you into bateving, without saying it iy 
many words, that he was looking for this defendant 

and that he couldn't fine him. The inference, 
suppose, that they want you to draw 

the defendant somehow avoided being found, hid himself, 
flew to flight still, where was he arrested? His 
testimony was he was arrested in Brooklyn. 

Absolutely not a single bit of testimony that 
the defendant ever left Brooklyn, and how did this 
detective look for him? Between 12 midnight and six 
in the morning he would sit in his automobile outside 


a certain address and wait for the defendant. I don't 
know whether he waited for himg whether he took a 

nap. I don't know what he did. But what do people 

do between 12 and six? Twelve midnight and six in the 
morning. It looks nice on @ report when you 7111. 4% Th, 
Now I'll be accused of attacking the police department, 


I think, but what do people do between midnight and six 


in the morning? sp, don't they? 


time to look for somebody? I could see 
to the house between le ane six,midnight and six 
A.M. But you sit in a car, in & nice comfortable 
automobile between 
the expression is, 

I don't quite remember what it 1s, 
might, so it is 4 nice way » tour of duty. 


4 


of course, there is absolutely no proof in the 
ever in that store. And 
the witnesses who were C/ sest to the picture, and those 
who had most to bse, and those vho lost the most 
didn't go so far, aidn't stretch it so far 
that the defendant was in that store. 
officers say they saw him running. They identified him, 
You know, if you were sitting on a jury here to 
determine whether or not 4 certain dog was to be sent 
to the pound and the evidence was that somebody saw 
him running and identified him, would you send 4 dog 
to the pound on that evidence? A dog, not a human 
being, but a dog, an animal? Was there one single 
word of proof in this case about ‘any distinguishing 
characteristic of the defendant? Something at least 


that you could pin? He ran with a limp. He had red 


heir, He had unusually broad shoulders. He was 


very thin, Not a single word of that’s Not a 


word of it 

This has been a short case, Mr. Foreman, madam 
and gentlemen, and I'm not going to belabor the issue 
here. As I said to you. when I first 
I repeat now. You are to judge this case=a 
by the lack of evidence produced by the People as 
by the evidence produced Certain things are fallible 
Vision is fallible. Hearing is fallible. Sensations 
as to distance, fallible. ‘aldings. Sometimes you 
touch something cold end you think it is warm. That's 


fallible. 


But there are some things that are infallible. 


Fingerprints. Fingerprints-infallible. Therefore, 


no testimony of fingerprints Ballistics, infallible. 
No testimony as to ballistics, But the 
testimony, yes, I saw him, He was running, but I 
saw him and I recognized him and I recognize him now, 
I say to you, gentlemen, and I'm just about to 
close, that if ever a jury was presented with a case 
where the the People have failed, by a lack of evidence, 
to find the defendant guilty beyond a reasonable 
doubt, this is the classic case. 
I don't want to conclude without saying that it 
is a privilege to try a case with Mr, Schmier. It is 


also a pleasure to be before a courteous judge, 
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Judge Kern, and I do want to say that even though 
4t has been a short triel, I think you have ai 
very attentive and I think you've listened to me 
attentively, and all I say to you is remember tne 
two people who are most concerned with this metter 
4s the defendant, ard the verdict that you render in 
this case. Iam certain that after you reve heerd 
Mr. Schmier, wham I can't answer, and after his Horor 
charges you, that you will return the only verdict 
which is consistent with a laok of evidence in this 
case, and that is a verdict of not guilty. Thank you 
for your kind attention. 

THES COURT: Mr. Schmier. 

MR. SCHMIER: Gentlemen of the jury, madam, I, 
through my many years experience, hate to be drawn 
into a summation which stadis up and refutes and 
belittles the argument of my opponent. I feel that a 
competent District Attorney should stand up and show 
you why the defendant has been proven guilty not only 
beyond a reasonable doubt, but at something which i'm 
not required to do, and the Judge will so advise you, 
beyond all doubt. But inexplicably in every case that 
I try, and this is said with due deference to Mr. Lom- 


bardo, and every other defenSe lawyer, arguments are 


raised which, to a lay y, might seem important 


and if a competent District Attorney coesn't 

some juror will nisguided into believing 

is some substance to something which has no 

at all, and I find i! apologetical 

I go into my review of! 

which would fool one juror. 

Gentlemen, ask me wl I use the word 

You know, and you will be told in no uncertain terms 

that the verdict must be unanimous,and if one juror 
People have lost the case and I don't 
Baltimore losing to Pittsburgh. W,'ve 

lost on behalf of the People of the State of New 

York,to bring a defendant to justice whom 

feel merits justice in the form 

We must convince 12 people. 

believing, and it is possible that 

yveguiled by Mr. Lombardo's spurious arguments, 

the risk, and I say of a competent District Attorney, 

and I feel I'm competent, that one of you may have 

been fooled, let me take some of his arguments apart, 


$0 apart that youfll realize how ludicrous it is. 


Ballistics. Some of you :may say,"Well, why didn't 


you prove pallistics,Mr.Schmier?" Why didn't you prove 
1ything about the defendant's gun?" The defendant's 


gun, in the killing 


as your grandmother's underwear 
People's contention has been thea 
the gun of & 
it follow 


4f Morgan were on trial 


recovered from Morgan, that the District Attorney 
would spend every human effort 
gun killed the deceased. 

But we've given no contention nor do we even 
raise the contention that this defendant 
killed the deceased 
whether his bullets are 
what difference what bull s in the deceased. It 
Atan't come from his gun. S we dealing with #8 
District Attorney who is a little boy and who tries 
to dramatize television cases by bringing in ballistics 
and bullets out of the deceased, and have you 
dramatically see 4 bullet when that pullet is 6s 

as your grandmother's underwear? 

wasn't his gun that Killed the deceased, but he 
common scheme or plan and part of ‘this four team, 
and each man is as guilty es if he had pulled the 
trigger and that's 4 matter for Judge Kern to take 


care of in his charge on the law. 


He raised 


this sand 

VELA oS na tyr ‘ 

rt SY a. your eyes that maybe 
4 ad pbiGa ‘ 


shot the decensed. 
‘ 


They hear two sno 


ran after the running men ind 


* drawn inextricably from 

“rhe nolice heerc were 

4f r4ichera fired two 

outside, if one e shots, granted 9 miracle, 
hed ketlled the deceased, didn't *he first officer 
on the sc in the 
store? And wasn't there ® shot in the store 
killed the deceased? Sut the police didn't hear that 
shot and the reason they didn't hear that shot is,it 
4s in the store and the reverberation of that shot 
did not go outside, so that the deceased, veing 
killed in the store, had to be killed by Morgan's 
shot, which the police didn't hear, and the only 
shots the police heard were the two of Fichera. 5° 
why do we need ballistics to prove a point which is 
raised on summation, and 4s J] sit there, i 
‘ 


head and say, if I wanted to armue every roint 


sum Ition, I'd have to destroy things thet were 3 


Mr.Lombardo's mind, and I didn't know what was in 


his mind, but I knew that the evidence showed that 


the two ‘Outsideshots were hears? by the police 


that's why there is no ballistics 


wee 


of Fichera's gun. 

Mr.Lombardo hes the privilege, clever privile 
of defining the witnesses 45 the lay witnesses, anc 
the professional witnesses. Now, vo telk about 

when 
K and 
sey to yourself, 
lawyers, professio 
do you meen by profess 
the word vrofessionsal, I'll seize upon 
yes, in a way they cre professional. 
ng contracistinguished from the Ficheras and 


Aearease ) the nremises 


, 


un, under ord ‘na ry eaArecum- 


to wetch Morgan's gun, to get 
frightened, to get nervous, as contradisting 
from police who day and n arm suns, who sre 
trained men, who are trained to emergency, trained 
in observation, trained to size up situations anc 
seize in seconds es contradistinguished from 4 


a citizen who having seen @ gun might 


These men are in every situation that you can 


hink of as part of their daily life, as part of 


their way of life by accepting an as fgnment for their 


livelihood with the police department. So, they 


chasing tw 


* . 


carae 


- 
f eo? 


wage there any 


art) 4 


strength anc in 
and with thet,on the 
face, Mr, Lombardo says. "pid they t 
ordinary features, @ iimp 
are you going to chase a man and 


when maybe he doesn't 


A shoulders 


8 
g no distinguishing features, you can't bring 


them in. But Mr,Lombardo would have you 8 


are his distinguishing features?" He hasn't 


You want us to manufacture them? 
Manufacture them, That'a & beatiful word. Why 
ean't a unserupulous police department, in trying to 


pin cCown : 


witnesses,"We're going to 


show you somebocy, 


because we caught him 


running away, I'm talking about Ferguson 


H re f anunnada . 
Morgan or enybody you 


human b 


ane 


Too many movies and televisions dep: 


beingtrained and being told 


whet to 


remains it's a pride in the 


department, the District Attorney's 


escutcheon of 


office, 


nieve 


’ 


recos 


eings, and they're asked"Did 


vill 


t witnesses 


mn 


i fact 


he 
the police 


that when 


" 


witnesses say "We don't recognize his face -- 


MR. LOMBARDO: 


(Int'g) Im 


gding to 


that, your Honor. 


THE COURT: Objection is overruled, 


MR, LOMBARDO: He's putting his office on 


the line, your Honor. 


THE COURT: This 1s argument. Objection is 


overruled. 
MR, LOMBARDO: All rignt. 


THE COURT: He! 


c 
i=) 


not putting his office on 
the line, 


MR. SCHMIZRIY 


4d 


about the witnesse being worrted about their 

and looking at Morgan w 

he's going to 

who, when possible, if he were a miracle 
anticipated being « witness say, "Now 

not going to lok at the man with the gun, I'm going 
to look at the sond man, I'm going to look at the 
third man because some day there may be a trial anc 
I want to be able to say 1 recognize all three. 
dont work that wey. We do what our instincts tell 
us, These three men didn't say, but the trained 
observers, the police, they sew, and whether he 
saw, the fact remains he walked right back and he 
picked up the gun where he said the gun was, 

That's what we mean by destruction of arguments 
that are tended to blind you. But what does the 
District Attorney offer in evidence to open your 
eyes not to blind you as the defendant's lawyer does, 
but to open your eyes on the question of reasonable 


doubt? The ley witnesses in the evidence of the case 


said that they are sure of Morgan and Ferguson ,Morgan 


with the gun that killed the deceased. They both 
saw a third man but they d4an't recognize him, That's 
evidence, 


Now, to connect this defendant with the conspiracy, 


with the murder, with the holdup, ', 
officers identified Morgan, Ferguson, who were caugh' 
at the scene, and this defendant as he came running 


down the street And if you believe from the evidence 
that Morgen and Ferguson were found at the scene, 
and arrested at the scene, and Morgan with a gun, 
which he threw into the front of the car, then you 
have a right, if you belteve that the officers cid 
see Rickenbacker./then who was runnins down the 

Killer 
the register, Morgan, Vergus caught at the scene, 
running down the stree' with the third man, and you 
have a right to decide that they were Coming trom 
the movies, that they were coming from 4 basketball 
game that they were coming from the junior prom in 
their high schoo, or you have a right from the 


evidence of the ley witnesses, to decide that the 


three of them were running down the street from e@ 


robbery which they had just committed, in whch an 


innocent man lay dead in the store, That ties him 
in, inextricably ties him in with Morgan and Ferguson, 
who were identified right at the scene. 

Now, Mr.Lombardo, ang every time I mention his 
name Jet:foman in this jury, or woman in this jury be 


tricked for one moment in my argument, the character, 
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It is unscrupu- 


integrity, and atiity of this man. 


lous, ‘but he's doing 4 job and it is for you not 


in his argu- 


to be fooled by that job. Mr. Lombardo, 


tl ~« 
Did he ever leave New 


ment, takes flight and says, 


York? Wasn't he caught in Brooklyn?" The officer 


spent an easy tour by sitting in his cer, The evidence 


of DetectiveMarshall is, gentlemen, macam, Rickenbacker 


was caught nine months later and nine months later 


from the moment of the killing, nine months later when 


arrested, "What is your name?" “Robert Rickenbacker ’ 


"where do you live?" "Sixty-three Decatur Street.” 


That's in the evidence. That's nine months later. 


Where did Detective Marshall go 12 o'clock on the 


night of the killing? Where did Detective Mershall 


go on the night of the killing? Sixty-three Decatur 


Street. Isn't it drawn by reasonable people inextricab- 


ly that at le o'clock et night on the night of the 


killing, Marshall was looking for Robert Rickenbacker? 


The night of the killing he wes looking for Robert 


Rickenbacker, and it is for you to determine ahy did 


Marshall go t&‘%#e house or the house of any of these 


people. 


Why did he go at 12 o'clock at night to Robert 


Rickenbacker? Why did he go to every place looking 


Why did he stake out 


for Robert Rickenbacker” 
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Robert Rickenbacker 's house from evening to morning? 
And Mr. Lombardo does forget that it was broken into 
two sections. "How many times did you revisit the 
house?" "A dozen. And then tT also had stake outs 

He was looking for Robert Rickenbacker. He went 
to New York. He went to Queens, to bar and grills, to 
a flop house, and each time you have the conclusion 
he was looking for Robert Rickenbacker. Where was 
Robert Rickenbacker for nine months? In flight. who 
runs? Who runs, the ‘nnocent? Who runs, the innocent 
or the guilty one? The guilty run and as the guilty 
run, there he sits, guilty. 

THE CLERK: The Court is abwmt to coarge the 
jury. All people who wish to leave, please leave 
now. 

THE COURT: Mr.Foreman, madam, gentlemen. 
We have just had the distinet pleasure of hearing 
the summations made by two of the finest lawyers 
we may boast of here in the State of New York, if 
not »44 the eountry. 

Each one has done his partioular job with 
dedication, with the highest degree of competency, 
and in the finest tradttion of the lesjal profession. 


You se,madam and gentlemen, here in a court of 


law, and this is something we boast of, you deal 


Court's charge 


connection with the realities 
you understand the meaning 
the purpose and the ult mate objective of this: pro- 
ceeding which we call you beg: under- 
stanc, early in the proce 
of a ing m that which you 
upon the moving picture or televisicn 
y some writer; he may be ® Hollywood ham 
ana then again he may be & writer of ability end 
standing 
These matters which are portrayed on the screen, 
whether the principal figure around which the store 
revolves as a Perry Mason or some other benighting 
figure, has no relationshi® whatever to a real trial. 
Perry Mason doesn't practice here. He wouldn't 
be ramitted to practice here and some of the last 
minute shenanigans you find on the television or 
moving 0D 1 do not happen in real 
iife. 
And the inings which @ Pery Mason might pull, 
and I guess thats the proper word to use for the 


amusement of television viewers, just is not done. 


Believe me when I say that. That is why lawyers, 


YW Mi 
when they watch these whodunnits on the screen finc 


Court's cnarge 
their toes curling anc they find 
creeping at the shocking horror, the unspeakable 
travesty which they see nortrayed on the screen 


trial for musement, and 


That is why I said earlier 
4f I dim't, I should have saic 
to constitute or make of themselves detectives 
the tradition of e Perry Mason, reaching out into the 

some fanciful theory upon which they 

might acquit or convict. Jurors must guide themselves 
by the evidence and the lew. Jurors must envelop 
themselves in what I like to call the cold neutrality 
of the impartial judge and make a decision, 4S B43 
said earlier in this ca upon the evidence and 
the reasonable inferences that a reasonable and 
prudent man may cr would draw from facts which have 
been established to your satisfaction beyond a reason- 
able doubt. 

You see, madam and gentlemen, let's just imagine 
ourselves sitting around a conference table or better 
still, since I'm going to charge you as to the law 


as to legal concepts, let's imagine that we're sitting 


in a classroom, in a law school. Now, I understand 


Court's charge- 
full well that you, madam, and you, gentlemen, 


t lawyers and are not trained in the law and 


way of saying during this per. a devoted 
to legel concepts, I'm going to 


slowly and I'm going to use emphasis where emphesis 


yg necessary only to bring home a point. I'm gdng 


to use plain simple language. I'm not going to resort 


the linguistic folder_ 
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times the presumption of innocence. You see, Il raised 
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I've emphasized the need for proof beyond a reasonable 
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The District Attorney has a right to establish, 
beyond a reasonable doubt, if he can, by indirect 
evidence by ® process of reasoning from esteblished 
facts, that this defendant indeed was one of the three 
men in the store. How is done? Let me 
that sometimes indirect evidence is stronger 
direct evidence. You know, a number of men standing 
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of an occurrence, ts sight could be very, very 
sharp. He'll give one version. Another who is blind 


one eye or who has no vision in one eye might 


abstructed 
direct evidence; 
of reesoning 


i -e 


clearer by perha;s using other 
Wt 
Indirect evidence is evidence 
prove @ controvertec 
acoyru Cet shes nots to establish 
collateral 
question ma 
sense inference.” 


Now again, what does 


madam, and gentlemen, that one evening you 


your favorite social club end you walked int 


room looking for some friends 
usual 


each side, four sides, yo 


stub of 


cigarette, and in the other two ash trays yasee 
g ’ 


two fat cigars, down to about --well, if 1t were me 


o 


4t would be down to about 4 quarter of an 


a reasonad 

cirarettes 

ks : 

of each rf ; smo ke ie from them, anc ¢t 


you were 


leave the recon ut you may conc 


Le 
OoKe 


gentlemen”? 


TAt ’ + 

Now, st 2 ultimate o»jective 
taht 4a } 

esvtvaoics! Cc was WI Ury 21h were men or 


you reeson 


that there were two men and two women. 
right? That's your conclusion, 

And suppose you wanted to know what game they 
were playing and you loox eround anc you saw @ score 


: 


card - card, | 1 sat 
card, one score card, snd you saw two cecks o! 


and ym looked 
th, 


word ‘vulnerab3 


3 _ th «a 
ncoerneatn 


houses, or perhaps undoubtedly, as some of you do, 
and you're looking out of the sixth floor apartment 
and the windows face on the street and you look out 


4ust before going 


v 


at night, 
nice, clear, and everything is dry. 
nice and clear and dry and so are the hous 


trees are dry, and you go to sleep and you 


at 7 ofclock in the morning and 

window, and you look down into the gutter 

notice the gutter is wet, and part of the 

is wet. Now, if you p right there and were asked 


first, what happened, did it rain? You can't come to 


a conclusion that it rained the --well, 


wsec to cal street 


Mots 


the good old: 


along the street and spray the whole gutter 


everybody was standing on the sidewalk. So, you 


couldn't really conclude that it was raining because 
t may have been the Sanitation Department which 
came alorg and sprinkled water all over the gutter 
and part of tne 
But suppose you looked *“urther an” you i1ookec 
across the street and you ] ‘ooftops 
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running down the roadways all wet and you saw water 
gripping from the branchs of trees, then if you were 
asked what happened, you might conclude 
You see, because that situation would exclude abso- 
lutely any idea that the Sanitation Department or 
the street cleaning wagon came along and watered 
not only the streets but the rooftops as 
you understand that, madam and gentiemen? 
what we mean when we talk about irdirect evidenc 
reasoning from the establisned facts towards an 
ultimate condusion as to Ut! tion which is asked. 
now you see what I'm attempting to make 
clear is that evidence wl h is indirect may, by 
a process of reason from estabiis ed facts, collateral 
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In another case, did it rain? When did i 
You remember going to sleep at 11 and everything 
nice and clear, and getting up at 7 in the morning, 
wet everywhere, you conclude naturally that it raines 
somewhere after you went to sleep and pefore you gov 
up in the morning. 

Now, the law imposes certain requirements 
you may consicer 4ndirect evidence, and one is, 
the facts from which the question at issue is to 
be inferred must be proven to your satisfaction beyonc 
a reasonable doubt. 

In other words, you may never base an infe 
upon another inference, because 
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facts as are 
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must be based upon matter which was esta 
to your satisfaction beyond a reasonable doubt by 
direct proof and upon any assumption, guess 
or inference. 
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hat simply means this “ne as to 


court's charge 
the situation which confronted you in your socie 
Club. You can't guess that there is lipstick 
the end of each cigarette. You must establish, as 
a fact, that there were red markings around the end 
of each cigarette You must not 
is curling from the cigarettes. 
fied in your own minds, beyon« 

smoke, indeed, is curling from 

You must not guess that there are two cigars 
in the other ash trays, you must see them, and be 
satisfied, beyond a reasonable doubt, that they were 
there. Then youdaw inferences. You reason logically 


from these established facts towards the ultimate 


conclusion, What was the sex of the persons? What 


game were they playing? How long ago did they leave? 
Was it yesterday they played? Of course, it couldn't 
e yesterday, there is smoke still coming 
cigars and cigarettes. 
There are two other rules which the law says 
must be observed on the point of circumstantial 
evidence The first is that the inference you draw 
flow naturally from the facts proved 
direct evidence, and must be unnatural, rault 


of the facts directly proved as I have indicated or 


Court's cnarge 
4ilustrated, and should be 
f such facts. The direct 
exclude to a moral certainty every supposi 
that of guilt’ of the accused. In other words, 
facts which are directly proved must be not only 
consistent with guilt of the accused but must also 
be inconsistent with his innocence. 
, Keeping in mind the rules I have out- 
lined, first determine what collaterai 
been proved to your satisfactior. beyond a reasonable 
doubt. Then, under the seme 1 les, you must determine 
whether the total effect of all of 
directly proved persuade you, beyond a reasonabl 
doubt, that the defendant is guilty. 

In this case, madam and gentlemen, ie Dee the 
District Attorney's contention that he has established, 
beyond a reasonable doubt, certain facts. 
says he has established, beyond a reasonable doubt, 
that there was a robbery. Second, he contends that 
he has established, beyond a reasonable doubt, that 

there were three men involved in that robbery. 
at the cash register, one nearby and another at the 
coor, and that two of those men had guns. Three, 


he contends that he has established, beyond a reason-~ 


able doubt, that tne man at the cash register shot and 
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of Vito Petrancosta, bath. two of those three men carry- 


ing guns. He then, number five, contends that he has 


established, beyond a reasonable doubt, that one of 
the three men, all three running down the street, two 
with guns in their hancs, got into an automobile sand 
Were captured. Six. He contends that he established, 
beyond a reasonable doubt, from the testimony of 

police officers, that tnis defendant was one of the 
three men running down the street and that this defen- 
dant had a gun. Seven. He contends that he establisna , 
beyond a reasonable doubt, that this defendant fled 
with the other man and that he and the other man were 
pursued by police officer Walsh, and that after a 
chase, police officer Walsh captured the other man, 
and that this defendant escaped. 

The District Attorney contends further, and this 
is the circumstance which you may consider im the 
limited way or to the limited extent as to which I 
shall charge you very shortly,that the defendant 
fled, did not return to his home, absenteda himself 


from his home and that he was not found by police 
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tention with respect to efforts to arrest the defen- 
dant. 

Such evidence, members of the jury, 
alone and with nothing ei5e, is insuffi to 
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in this case who testified that it was this defancant 
they saw among the three who were running down the 
street. 

I must charge you, as I do now, that counsel 
for defendant talked about these police officers 
being professional witnesses, and the District 
Attorney implied that they are, indeed, professional 
witnesses to the extent that they are trained to 
observe. You may consider the fact that they are 
police officers who gave this testimony. 

Police officers testified that this defendant, 
indeed, was one of the three men, Officer Walsh 
testified that he followed this defendant for a con- 
siderable distance, going after him, running him down 
into a place which was called an A & P, the defendant 
and the other man getting in there and the police 
officer going after them, and the defendant getting 
out the back way and jumping over a fence, and dis- 
appearing; and the police officer Walsh testified that 
he apprehended the other men, 

Of course, you must be satisfied in your own 
minds, beyond a reasonable doubt, that the police 


officers or the police officer, the testimony of 


both of them or one of them is accurate as to this 


Court's charge 
defendant 

You see, when there is a question of identi- 
fieation, you must ask yourselves, "Are the identi- 
fying witnesses truthful?" You must consider whether 
@ Witness who makes an identification is swayed by 
any motive to testify to anything but the truth, 
no matter who it helps or hurts, or whether his 
testimony is warped by any possible bias or interest 
in the outcome of the case. And so, you are to apply 
carefully to these identifying witnesses the same 
stregpas to credibility as you would towgwery important 
witness in the case, You must consider all the 
circumstances under which the identifications were 
made, 

You must consider first the powers of obser- 
vation of the witness who makes the identification. 

he able to see? Was his eye sight good? Did tnis 
happen in 
District 
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the police officers got to the defendant, whether 
they saw the defendant's face, and you have a right 
to consider the testimony ,and it is for you to deter- 
mine whether to believe it, of the police officer 
or officers, that the defendant turned around about 
five times, the first time when they ran, turning 
and looking the police officer squarely in the face. 
You have a right to consider all of that, to determine 
whether or not you will accept the tetimony of the 
police officers as tc the identification of this 
defendant. 
You have a right to consider,, and you should 
consider everything about the case as to the lapse 
petween the date of the occurrence, and the 
the arrest; of the powers of the police 
to remember all of these things, you have 

a right to consider. 

You have a right to consider any impression tnat 
the face of this defendant, if indeed it was the 
defendant who was chased by the police officers, 
made upon the police officer or the police officers. 
And in sum, gentlemen, it is your right to take 


4nto account everything about the testimony of 


officer Walsh and Officer Scannapieco as reflecting 


upon their abiiity % 
to observe as they testified. 


If you are satisfied, beyond a reasonable 


doubt, that this defendant is indeed the man who 


was seen ruming with the other two, and that he 

was indeed one of the men who was chased by the 

poli fficer, then you may accept as truthful 
version of the testimony of the police officers 


cation of this defen- 


two other men from the direction of 
Vito Petrancesta came to nis death. 

Now, gentlemen, we are just about concluding 
and I will charge you on the law of reasonable aoubt 
under a law which existed before September. 

Under a law which existed before September 

the Judges marsnalieu 
about the evidence. 
pecause 


in order 


wrhier 
WiilGsi 


case 


wh ic 


ov : —" = 
Vamnere oft ge 
mehiveo.s o vine 


devel ne whether 


ym ir 
Mas vires bil 


s indeed 


P=) 


reasonable 


the outocme of the 


ant ~ 
veo & wid 


recollectio 


tw + 
intent 


nal t 


Ul 


courtroc 


would arch u 


am. we Know wnat 


enough. 


ehac tal 
LnOSe W 


e 


r 


a 


~ + 


y 
Wiide 


yIwemie 
> As Gh wD 


ing around somewhere 


you what it meant, your eyebrows 


wondering what kind of an idpt 


means but in law 


tnat 


moment. 


‘I have a doubt 


on 
Ue 


yourselves, 


opeyona a reasonaodie 


bie 


reasonal 


sensical foolish dc not 


500a reaso 


~ 
> € 
yy 


defendant may not be guilty. 
meant by reasonable doubt. 
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convicted, neither must a guilty 
acquitted. The obligation weighs With equal respons.- 
bility upon you to convict the guilty as it does to 
acquit the innocent, and therefore, whatever your 
verdict will be, > ti i 1 intelligent 
verdict coming w n the confine ur oath; 
see that it is a verdict based upon the evidence, 
vpased upon sucn reasonable 
and prudent man might draw from established facts wit 
out prejudice and without sympathy; with a scrupulous 
of the law as I have given you 


render that Kind of a vermict, tnen 


the jury, you satisfy your requirement 


Court's charge 
of your oath as jurors. 


Now, I believe that I have chargea on every 


subject which I should have covered. In view of what 


I said, remember I said I do not read my charge. 
There are certain technical portions of the charge 
which I must read. However, in my own dissertation, 
it may be that I neglected or cverlooked advising you 
as to a certain point or poi; which I Snould have 
covered. For that reason, members of the jury, I'll 
ask you to leave the courtroom at this point. Do not 
go to your jury room, it is downstairs. Well, that's 
too much time. If there is a courtroom vacant, and 

I think there is next door, just go into the court- 
room, and you'il have privacy there, and I assure you 
I will not be long. Should I want you to return to 
the courtroom so that I might give you additional 


However, should 


ye 


you return to 
will then take you to your jury room,where i understara 
lunch is being served, and you will 
ations. You might deliberate while 


luncheon, so long as yo are locked into the jury 


as no unauthorized person is 


bik 
dtl 
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the jury room. As to the three alternate jY¥Fors, 
gentlemen, do you want them to remain or would you 
prefer that they be excused? 

MR, SCHMIER: May we approach the pench? 


€HE COURT: Yes, 
(OFF RECORD DISCUSSION AT THE BENCH) 


THE COURT: I am reminded I chopped something 
off at the beginning. ‘There was a reason I asked the 
clerk of the co#rt to give the foreman a pad of paper. 
There are cases where a possible verdict is somewhat 
involved, but I don't think it is necessary, upon 
consideration, that any notes be made by the foreman, 
for the benefit of the jury with regard to any pros- 
pective verdict for the reason that I've considered 
one count to the jury, that is the count which we 
lawyers refer to as the felony murder count, 

fhe first count of the indictment charges the 
defendant with the orime of Murder. Murder, committed 
during the course of a commission of eae robbery or an 


attempt to commit a robbery and in furtherance of the 
commission of the robbery itself. If you are satisfied, 
beyond a reasonable doubt, that the défendant is guilty, 


your verdict will be guilty. If you have a reasonable 
Joubt as to any of the essential elements of the crime 


as I have defined the essential elements of the crime, 
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Court's charge 


then your verdict will be not guilty. 


Now,Mr.Voreman and members of the jury, if you 
will just remAin in the adjoMing courtroom for a 
few minutes, counsel may want to suggest something 
else. Do not begin discussion and do not talk about 
the case yet. Not until the Court officer locks you 
into the jury room, 

(JURORS EXCUSED AT 1:15 P.M.) 

THE COURT: Are there any exceptions? 

MR, SCMMIER: I have no --I'll make it in a 
form of a request to charge. I have no exceptions. 

THE COURT: Any requests? 

MR, SCMMIER: Yes, Judge. Ordinarily I would not 
ask you to review anything, but you made a point out 
of in flight, outlining six contentions which the 
District Attorney had as having been proven beyond a 
reasonable doubt, and then you said from those the 
District Attorney is asking you to draw indirect 
evidence. Do you recall? 


THE COURT: Not only that, but I also referred 
to the flight from the store, that is from the proximily 


or the direction of the store. 
MR, SCHMIER: Judge, believe it or not, in the 


six, I would trade the six for the one thaft you left ov. 
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My number one point is that I proved, beyond a reason- 
able doubt, from the lay witnesses, as Mr. Lombardo 
calls them, that Morgan and Ferguson were in the store. 

THE COURT: I told that to the jury. 

MR. SCHMIER: Oh, no, not in the store. You said 
thet they -- 

THE COURT: (Int'g)I said Morgan was the man 
with the gun at the cash register .who fired the shot 
and killed the deceased, and the other man was nearby. 

MR. SCHMIER: And they identified him as Ferguson. 
Me was identified as Ferguson. 

THE COURT: fhe jury has all that. 

MR. SCHMZER: But you didn't mention Ferguson, 
and then --all right. I'll withdraw thet. 

THE COURT: I don't think it is necessary. 

MR,SCHMIER: It is not that necessary. 

[HE COURT: Any exceptions. 

MR, LOMBARDO: Yes, your Honor. I have just one 
exception. I except to that portion of your Monor's 
charge wherein you charged the jury on the question of 
flight. 

{THE COURT: Yes. 

MR. LOMBARDO: I'm coupling this with the objectior 


that I made during tie trial, to any testimony in the 


‘case on flight. 


Court's charge 

THE COURT: I understand. 

MR, LOMBARDO: And because of that I respect- 
fully except to that portion of the charge. 

THE COURT: Your exception is noted. 

MR, LOMBARDO: Thank you. 

THE COURT: Do you have any requests or charges? 

MR.SCHMIER: No. 

MR,LOMBARDO: I have just one request, your Monor. 
I would respectfully request your Monor to charge this 
jury that if they have a reasonable doubt as to the 
indentification of this defendant, based upon the 
testimony of Office Scannapieco and Walsh, that 
they must acquit hin. 

[ME COURT: Didn't I tell them that? 

MR, LOMBARDO : I dont think your Honor said it 
quite in that fashion. 

THE COURT: We're guilding the lilly and we're 
belaboring the point. I said it is for them to 
determine whether or not the testimony of the police 


officer, with reference to identification, was accurate, 
MR. SCHMIER: Your Monor, I could even go further 


and perhaps your Honor --I would streés to yow Monor 


that you made e specific point out of the fact that 
standing alone, they could not convict on flight. 


TME COURT: Yes, yes, 
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MR.SC AMIER: They must find, beyond a reasonable 
doubt, the independent evidence of identification. 
You said it so clearly. 

THE COURT: Defendants never accept the 
things which they get in the form of a4 windfall, 
something which judges don't usually charge. 

MR, SCMMIEK: I remember that very clearly. 

{ME COURT: This was gratyitous on my part, 
Mr, Lombardo, I don't mind telling you because I 
feel keenly on thet. Evidence of flight alone isn't 
worth the paper upon which you might write the meaning 
of the word flight. There must be some other evidence. 

MR. LOMBARDO: Your Honor is, I gather, denying my 
request? 

TME COURT: Yes. 

MR. LOMBARDO: I respectfully except. 

TNE COURT: Mr. Lombardo, I want to tell you, 
anc I said it at home last night, that's the most 
wonderful thing in the world, and it is a rare treat 


to have this type of lawyer in the courtroom. we're 


treated to spectacles here whtoh are outrageous, which 


make our blood run cold, the way some lawyers try cases, 


But seeing a man like you and Mr. Schmier, it wes 
really a pleasure. It was really a pleasure, and I 


enjoyed this trial immensely. 
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MR. SCHMIER: Getting back to realities. We 
did not make a definitive conclusion as to the 
alternate jurors. We talked about it. 

HE COURT: I just want to add one thing 
Mr. Schmier was sofmir that he bent backward;in certain 
things which he might have done, he didrt. And I did 
not attribute that to the milk of human kindness which 
flows as coviously from Mr. Schmter as the ketchup 
that they advertise takes about half an hour for a4 
drop to come out. Yes? 

MR, SCHMIER: What are we going to do with the 
alternates. 

THE COURT: off record. 

(OFF RECORD DISCUSSION) 

THE COURT: On the record. 

MR, LOMBARDO: I think they should be kept 
together. 

MR, SCHMIER: I think they should be excused, 

ME COURT: Me wants them kept together. 

MR, LOMBARDO: The three jurors should be kept 
together. 

€ME COURT: As I read the new statute on the 
subject --what we had before was a matter of decision 


of law. This is codified now. Mave the alcernate 


Jurors, three alternate jurors have their lunch in 


ee 
another place, another jury recom. All right. They 
may begin to deliberate. 

MR, LOMBARDO: I didn't mean together with the 
jury of twelve. 

Mm COURT: No, they must never be in the jury 
room. They are entitled to see anything -- 

MR, LOMBARDO: (Int'g}-I have no objection to 
their seeing any exhibits they ask to see. 

ME COURT: All right. 

MR, SCHMIER: Judge, just to get my thinking 
clearly. Don't I recall that the only evidence in 
the case is the gun? 

{THE COURT: That's right. 


SCMMIER: Now, it is not eustomery to send th 


COURT : Wetll take the bullets out. 


SCHMIER: I have no objection to them seeing 


xe COURT: I don't care whether it is custom- 


ary or not. An unleaded gun, I mow plenty of people 


have been killed by unloaded gins, but the Court 
officer will:make sure that« there 49 no ameunition in 
the gun, and then the jurors can see it. Defendant is 
remanded. 


(COURT RECESSED AT 1:15 P.M.) 


(AT 2:30 P.M. TIE FOLLOWING OCCURRED ) 

(ALL JURORS RETURNED TO THE COURTROOM, DEFEN- 
DANT PRESENT, BOTH SIDES PRES ENT) 

TMZ CLERK: All jurors present. Defencant 


present with counsel. The District Attorney is 


present. 
THE COURT: Good afternoon. 
THE CLERK: Judge, I stated for the record. 


All jurors present. Defendant present with counsel, 
and D.A. is present. 

THE CLERK: Gentlemen, the Court isin receipt 
of the following communication, dated 10/13/71. Rober* 
Gelb, foreman. "Request Destimony of Sam, owner of 
the store; Michsel, son of the deceased, Walsh anc 
his partner. "Signed "Robert Gelb, jury foreman, ' 

Well, gentlemen, you remember, I referred to the 
new criminal procedure law which went into effect 
September 1, which provides thet a Judge neec not 
marshal the evidence in the case. Under the old 
law, a Judge was required to marshal, present the 
highlights. I didn't mershel the evidence in this 


case, although I had a right to for the simple 


reason that it took such a short period of time to 


present all of the testimony, and I thought that the 


jurors paid dose attention to the testimony. 


remangea. 
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THE CLERK: Juror number 4, O1lma Tinson, 
that your verdict? 

MRS .TINSON: 

TME CLERK: Juror number 5, Eugene O'Neil, 
ig that your verdict? 

MR. O'NEILL: Yes, sir. 

THE CLERK: Juror number 6, 1s that your verdid? 

JuROR #6: Yes. 

TME CLERK: #7,Jonn Mamson, is that your 
verdict? 

MR. MAMSON : Yes. 

[ME CLERK: Juror #8,Victor Krumholds, is that 
your verdict? 

MR. KROMMOLDS : 

THE CLERK: # 9, Anthony McCarthy, is 
that your verdict? 

MR.MC CARTHY: 

Tee CLERK: Juror # 19, Joseph Areno, 1s that 
your verdict? 

MR. AREMO: Yes, sir. 

THE CLERK: Juror # 11, Thomas Dougherty, 1s 


that your verdict? 


MR, DOUGHERTY : Yes, sir. 


TME CLERK: 


that your verdict” 


MR. MASSELMAN: 


THE CLERK: 


THE COURT: 


will be imposed on@ before November 9 


THe CLERK: 
in November. 

THE COURT: 

MR. SCMMIER: 

THE COURT: 
birthdays. 

MR. SCHMIER: 
TNE COURT: 
TNE CLERK: 


in November. 


TME COURT: 


Juror # 12, Mobert Masselman, 15 


Yes, sir. 
The verdict is 


affirmed. 


All right. Gentlemen, sentence 
-~SOrry. 


The second Monday is November 8, 


Veterans Day. 
October 25. 


They have legislated different 


There's a new law, your Monor. 
All right. November 8. 
November 8 is the second Monday 


All right. November 8, or prior 


to that date,for sentence. 


Now, Mr. Foreman, 


let me address myself to the alternates as well. 


with a @. 


and gentlemen of the jury, and 


1G. is 


at sense of appreciation that I discharge 


you from “urther service as jurors. 


THE CLERK: 


of now, 


{Me COURT: 


They have to return to Central Jury 


Or at least you are discharged from 


any services in this case. This case is concluded 
now, except for sentence, which will be imposed by 
me. You have nothing to co with the sentence and 

that undoubtedly relieves jurors, because they're 

concerned only with the factual matter. 

Gentlemen, have no compunction about the verdict. 
Because you see, this is 4 type of a case in which 
the District Attorney admits,as he did here, that no 
one ever identified the defendant as being one of the 
men in the store. Mowever,that proof may be offered 
by means of what we call indirect evidence, which 
sometimes is much stronger than direct evidence. In 
any event, it is 4s good in a court of lew as direct 
evidence. And I think you understood, because I 
tried to make it very clear by 4llustration how you 
have established facts, and then you reason from 
those facts. Evidently, you did reason from the 


facts, and you errived at a conclusion as to which you 


neeg have no compunctian whatsoever. 


This is the way our law works here, and it is 
the best system in the world. In other countries, a’ 
man is presumed to be guilty at the very beginning. 
We have the accusitorial system where the defendamt 


4s questioned and cross questioned, and he's put to 


the rack, and there 4s no burden on the part of the 


Ohh. 
prosecution to prove guilt beyond a reasonable doubt. 
In certain countries it is the othce wey around. Defen- 
dant must prove his innocence. Mere, by this process 
of direct-examination, cross-examination, it 1s tntendal 
to and does bring about the result that every bit of 
information which is relative to the 4isgue that con- 
fronts you is literally squeezed from a witness. All 
within the framework of the rules of evidence and 
procedure. So, gentlemen, without further adieu, the 
Court sincer@y appreciates your efforts in this case 
and you may return to Centrel Jury, and perhaps they 
will discharge you from further obligations as jurors. 
I think they will. 


Defendant is remanded, 


(PEDIGREE TAKE) 


(DEFENDANT REMANDED ) 

THE COURT: Let me say one thing further, 
gentlemen. You notice how this trial was conducted. 
It 1s unfortunate that there are courts of law where 
everything lends iteelf, and I regret so much to say 
where everything lends itself to disorder. Confusion. 
For not only defendants but some lawyers all lend 
themselves to an effert to create confusion and dis- 
order, which is charitably described as disruptive 
tactics in a courtroom. 


Sky 
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happened here. And see, I've saic so many times, 
and say it again, it was really a thrill, and for 
a moment last night, I caught myself hoping that this 
case would continue for a week or two or & couple of 
months, for that matter. But, Mr. Lombardo and Mr.Schmier, 


I want to express to you again my great pleasure. 
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Cartified to be true and correct 


K 
) 


oa i . ’ cau Pe ee 


Florence §. Campagns 6. s.h, 
f 


official court Feporter 


SENTENCING MINUTES 
SUPREME COURT OF Tis 
GOUNTY OF KINGS: CHIMINAL TERM rAkT 13 
PEOPLE OF THE STATE OF Nz YORK, 


cai Ind. 3853/"70 


ROBEiT RICKENBACKER, 
Defendant. 


January 20, 1972 
BEFORE: 


HON. MICHAEL KixN 
Justice 


APPEARANCES: 


PET#:2 LLAVITT, ESQ. 4 As Deke , 
For the People 


JOSEPH LOMBA!.DO, ES<., 
For the Defendant 


FLORENCE S. CAMPAGNA, C.S.%. 
Official Court ieporter 


RECDAPR 11 1972 


BEST COPY AVAILABLE 


What is your name? 
Rovert “ickentucker. 
THE CLERK: Is “r. Joseph Lomvardo, 
who stands beside you, your attorney? 
DEFT. RICKENBACKE?: Yes. 
THE CLERK: Is there any legal cause or 
any other cause to show why judgment of the 
law should not oe pronounced upon you at this 
time? 
DEFT. RICKSNSACKiA: Noe 


THE CiohK: Are you ready for sm- 


tence today‘ 


DEFT. .<GCKENSACKER: Yes. 

TH Clark: The People: have a right 
to be heard relative to your sentence. You 
may personally speak to the Court, and of 
course, your lawyer may speak to the Court. 
Do the People wish to be heard relative 
to the sentence of Kobert “ickenbacker? 

THE COURT: Do the Feople want to 
be heard in tnis case: 

Mii. LEAVITT: No, your Honor, no re- 
quest to be heard. 

TRE CLa.k: Robert Kickenvacker, you 


may speak, your attorney ray speak, or you 


may both speak. Do you wish to personally 
speak to the Court? 

DEFT. RICKENBACKER: No. 

THE CLukK: Mr. Lombardo? 

Mike LOMBANDO: If it please, your 
Honor, I'maware of the fact that this case 
was determined by a verdict of the jury. it 
was a comparatively short case and 1. know 
your Honor has a full and complete report. 
However, at the conclusion of the case, 
your Honor graciously albwed me to reserve 
the right to make motions to set aside the 
verdict at the time of sentence, and 1 moe 
your Honor to set aside the verdict in this 
case on the ground that it is contrary to the 
facts, contrary to the law, contrary to the 
evidence, contrary to the weight of the 
evidence, and | particularly rely upon two 
points, your Honor. he ig the issue of 
identification. The testimony of the 
identifying witnesses wes tis t they were 
pursuing several defendants and that the 
chase, as 1 recall the testimony, lasted 
between three and four ainutes, and that at 


five different occasions, turning five 
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different cornors, tne pursuing of ‘icers 
lost sight of the defendant whom they 
testified that they identified. officer 


DiPiet®o said that he saw him once, and 


i'm referring, of course, to this defendant, 


and the other officer, 1 believe was 
ufficer Waleh, testified that he pursued 
him for approximately 81x,seven blocks, anc 
they turned some five corners and ne iost 
sight of him on five occasions. Thai is 
point number one on the issue of identifi- 
cation. 

However, there is @ further point 
upon which 4 wish to predicate this motion, 
and the testimony of betective “s rehal was 
that after he had arrested defendants who 
admittedly were at the scene of the crine, 
he spoke to them and then he went looking 
for the defendant,nickenbacker. 

In effect, what was being offered here 
by the prosecution, was testimony Dy an 
admitted accomplice without any opportunity 
for the defense to cross-examine him, and 
. believe th ~ was done in violation of tae 


sruton ‘ule. 
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THE CCURT: Mr.Lombardo, isit your 
contention that 1 permitted tes imony of 
a hearsay nature during a trial? 

MR. LOMBARDO: Your Honor, the testimony, 
4t wasn't quite that simple. it was & very 
sophisticated manner in viach it was done, 
and I imply no criticism of your Honor. 

THE COURT: tell, Mr. Lombardo, 

L ought to be severely critisized if 1 
permitted a violation of such a basic rule. 
My understnding was that the police officer, 
from the very moment, saw the --as they 
emerged from this store, saw the three men 


munning, saw one or two get into @ Car. ut 


don't remember the othcr defendants. i don't 


know what happened in that case. I'm only 
concerned with this defendant. ‘This defent- 
dant was tried. hat happened to the other 
case? 
BR. LOMBARDO: One was in the car, 

and oneran into the car, and two ran away. 

THe COURT: Are those cases disposed 
of, by the way? 

MH. LOMsai DO: ies, your Honor. 


Hi COURT: Not befare me? 


MR. LOMBARLO: Oh, no, sir. 

THE CUURT: Now, this case came 
to trial before me. 

MR. LOMBARDO: Correct. 

THE COURT: The police officer test.~ 
fied, if 1 remember correctly, twoof then, 
that they sa. this defendant running, gun in 
hand. At least one of themtestified that he 

kept chasing the defendant, and i tink t. ere 
was someth.ng, that he went around the corner 
into a super market area. 

Aart. LOMBARDO: That was the last phase 
of the chase, your Honor. 

THe COURT: He apprehended the 
defendant. 

Mit. LOMBA ADO: He did not apprehend 
this defendant. No, this defendant was 
apprehended some n-ne months later. 3ut 


there was evidence of flight, your 1L0NOF e 


In an attempt to show flight, the District 


Attorney elicited fromofficer --fromn 
Detective “‘arshal, that after ne had these 
other defendants in custody, he then went 
looking for defendant Rickenbacker without 


any absolute --without any testimony from 


S-7 

anyone that they knew who “sickenbacxer Was, 
and the inference wes jnescapacie, your 
Honor, that at lea.e if i were sitting on 
the jury, 1 would have _otten that impression 
that Detective ‘‘arshal had questioned the 
cther three defendants, anc they iac told him 
th t Nickenbacker was the fourth man, and 
they immediately went looking for Ricken- 
backer, and the testimony was they went 
the Times Plaza Hotel, they went to & garaZze, 
they went to the home where he lived. 

THE COURT: Mr. Lombardo, did the 
detective testify on the witness stand, 
jn the trial, that the other defendants 
told them that ickenbecker wa- the other 
man? 

MR. LOM3..DC: No, your nonore 

THis OOURT: ‘hat never came before 
the jury? 


MR. LOMBARDO: No, your honor, that did 


not come before the jury. That's why + say it 


was done in a@ very sophisticated aanner. 
Unfortunately, your Honor, tnere was some 
question about whether or not we could get 


the minutes in the cource of the trial, and 
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tne decision was made that we didn't 
require the uinutes. So, I can't point 
it out to your “onor, but + say to your 
Honor, my recollection is apsolutely 
accurate as fur as + can relate on the 
question of the officer who chased t.15 
man, lost sight of him five times. There 
were four corners turned. There were, 
apparently, four people implicuted in this 
crime; one was in an automobile, three -an 
out of the store, and they ran to this 
vehicle. One ,ot into the veicle, at which 


time they were apprehended by the police. 


Then, tworin away. officer .alsh chased 


the defendant. 

THE Count: Both officers identified 
this defendant as one of the men running away. 

Bite LOMBA.1DO: night. 

THE COUKT: This defen@nt, gun in 
hand. 

BM. IOMSA «DO: Yes, your Honor. Aud 
there was another point that i made. There 
was absolutely no testimony of any finger- 
prints of this defendant on that gun. The 


testimony of the police officer who chased 


the two men that ran away wa: that one 

of them whom he saic was the defendant, 
threw & gun underneath a parked automebil 
The gun was recovered. There was abs0o- 
lutely no testimony aiout any fingerprints 
on that gun, and mind you now, this was 


within a matter of secouds after the gun 


had supposedly left the hand of this defen- 


dant. 

Sut even more important than that, your 
Honor, is the fact that the police officer, 
yalsh, captured one of the men. The other 
man, whom he said was this defendant, got 
away, was not arrested until nine months 
later. 

The record will oear me out, that 
Detective marshal testified that @-mind 
you now, three defendants, two were caught 
practically at tne scene of the crime, am 
the third one was picked up by ufficer \.alah 
4n the course of the chase. he said that 
when they got to the police station, he 
then went looking for “iekenbacker, but there 
was no testimony as to how ne knew that 


xiekenbacker was the fourth man. I repeat, 


S-10 


the conclusion is inescapable, your Honor, 


that the jury would get the impression that 
these three men said Hickenbacker was the 
fourth man. Since these three men were 
accomplices, in effect what was be ng done 
here was to use the testimony of an accom- 
plice without the right of cross-examinatin 
offered to the defense in violation, 1 say, 
of the Bruton ule. 1 repeat, that is 
no reflection oa your Honor, andit isn't 
meant to be, but I'msimply here doing my 
duty. 

I realize that there will probably 

be an appeal in this case, 1 think the 

Appellate counsel, in this case, scould 
have the benefit on the record of my 
recollection, and thoughts avout this case. 
l repeat, thereis certainly nothing in what your 
Honor said, nor did i insinuate or did 
iL thank that yor sonor would aliow that 
testimony. 

THs COURT: Mr. Lombardo, i 
wouldn't even indirectly attribute anything 
like that to you. Of course not. You have 


a perfect right to find fault with rulings 


maije by 8 judze. You have & nerfect right 
to eritieize whet a judge did, thst you 
believe should not have been done. That is 
well within your rights 6s the good sttorney 
thet you sre. There is n> doult about thet. 
I eam not taking eny offense teil, Ads 
matter of fact, the motion that you ere 
meking now is the kind of motion thet a 

resl lewyer would make, and you nsve given 
this defendant the kind of e defense and the 
| kind of representation thet he couldn't pay, 
thet he couldn't possibly -ay for, and I 


know you get ‘nothing for this, 'rless we talk 


about a big $500.00 or $750.00 as compen- 


sation paid for by the tex peyers. 

Well, your motion is denited,Mr.Lom- 
berdo. 

MR. LOMBARDO: I have anexception, 
your Honor, please. 

THE COURTS Yes. 

MR. LOMBARDO: On the question of sen- 
tence, your Honor, ell * can s8y $s thet 
this {s @ very young men, and he hes hed @ 
most unfortunate backcround. As I say, he 


does stend c nvicted by a jury. T reali.e 
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thet your Honor has his own conscience 
to answer to, end your own convictions, 
but I ask your Honor to be 6s merciful es 
you can, and to temper your justice with mer- 
cy. 

THE COURTS Mr. “ombardo, in temper- 
ing justice with mercy cove § 8 multiple 


of sins. I don't know whst it means, and 


I doubt whether meny people except the 


theorists, the do-gooders, I doubt whether 
they know whet it meens. 

The defendant is standing there, hands 
in pocket, with the attitude of one wno just 
doesn't give a damn, in plain lenguge. 

This wes s pertic ler vicious thing. The 

clerk in the supermarket esked the men who 

wes shot end killed to take a watchdog into 

the resr of the store to be fed, I think. 

Of course you have to have watchdogs tocav. 

Some merchents keep the doors locked and they 

heave @ little peephole, and they look through it 

to see if who is at the door is 8 customer 

or someone bent upon doing them harm. That's 
what we have come to, Mr. |! ombardo. 


A merch nt who was supposed to have &n 
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open door inviting the whole world in to 
do business with him. Just as this dog 
4s teken to the resr of the store, Ricken- 
backer, 8 man by the name of Morzen, end 
a men by the name of Ferguson entered the 
store. Morgen and this defendant drew 
revolvers. They drew revolvers and they 
announced 8 stickup. Took $2°%.00 from the 
cesh register. The deceesed then returned 
from the resr of the store snd sew the 
robbery in progress, snd he sterted to r:sh 
in. Morgen fired one shot at him. i'e was 
pronounced deed of 8 gunshot wound. 

The police officers in the radto oatrol 
cer were attracted by the shooting and they 
took efter the defendant, and »ne officer 
caught Morgan in an automobile with the 
driver, @ man by the name of Curtis, and 
a murder wespon thet Morgen had dropped. 


Tne other officer pursued Ferguson and 


Riekenbacker. I remember the testimony well. 


Not only this officer who pursued the defen- 
dent with Morgan, but another police officer 
coming up towards them sew this defendant, 


gun in hand, running. Morgan and this defendsnt 


S-14 
parted compeny. It wes obvious thet one 
police officer couldn't zo in both directions. 
Tnis police officer's compenion, in the 
meentime, chosed the oth r perpetrator 
into the cer, so there was one officer left, 
end when Morgen and Rickenbecker perted 
company, the officer pursued this defendant. 


He kept him in view a11 the time. Ferguson 


was apprehended, Rickenbscker escaped. 


Rickenbecker's revolver wes recovered when 
he dropped it in flight. 

This defendant was nly 23 yeers of 
age, and hes s juvenile court eppearance 
for robbery st the age of 12. This was 
atsmise:d. As an sdult, four arrests, 
possessing burglers' tools, possessing 
@ weapon, possessing stolen property. 

At the time of the instant arrest, he was 
on parole on 8 weapons charge. Wel’, that 
figures, that figures. 

I suppose there are s9 many so-called 

penologists who wouldn't send anybody to 
jail. Listening to the newly sppointed 
Commissioner of Corrections on the radio 
lest night, he sid there {sn't 6 single 


humen be'ng who is beyon rehabilitation. 
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Well, here is 6 men with e record. Fe 
is on peardle as a result of 8 gun charge. 
Parole was lodged against him. In sny event, 
this defendent hes slways blamed, unfortunaply 
he hes blamed racial prejudice. Of course 
there is raciel prejudice. There was 6 lot 
of racial prejudice, When I wa" yo &, 
egeinst my people. There was a lot of 
reciel prejudice ageinst your people, 
too, Mr. Lombardo. But it's seid thet 
petriotism is the last refuge of e soundrel. 
This cry of recial prejudice, also, is the 
lest refuge of e scoundrel. This is just 
@ modern version of what thr so-called 
philosophers used to say sbout petriotism. 
In any event, this defendent hes led 
a cerefree life, and he mede s cleim of 
employment es an automobile mechenic, 8 
gypsy cab driver, out of the rarage opereted 
by his. brother. ie and his brother were 
srrested in thet cerege, charged with 
converting stolen vehicles into gypsy cebs. 
The Probetion Yepertment, in whom I 
have a grest deal of feith; the e men sere 


treined sociologists, and they 2 y whst 
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the defendent appesrs to be right now, 
looking eat him, hostile,en egrressive 
individuel with complete contempt for law- 

fully constituted euthority. He continues, 
they say, to lie, misinform and ive mis- 
leading information. 

Well, that's his attitude, Mr.Lombardo. 
The whole world is egeinst him. I have 
seen some of nis people go to the highest 
noint of honor, the highe t positions of 
honor that can be bestowed upon enyone, 
Justieces in this court, one of whom I had 
the pleasure of attending high school, ail 

through high school and lew school. 

The jury decided the issues, tr,.Lom- 
berdo, The entire question of fact was 
submitted to the jury, and the jury found 
the defendant to be guilty. 

The defendant is committed to the 
State Department of Correctionel Services -- 
in the old dseys we used to say "states 

prison", but I can't do thet --State Depart- 
ment of Correctionsl Services for a minimum 


of 25 years, and s maximum for the rest of 


the netureal life of this defendant, becseuse 
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of his couvietion of the crime of murder. 
Thr CLERS ¢ Defendant sentenced to 


the New York Stete Depsrtment of Correctionel 


Services for 25 years t: life. 


Robert Rickenbecker, you ere sdvised 
thet jucgment is pronounced todsey and you neve 
e right to apreal. You have 39 days from 
todsy with wiich to file a notice of 8» eal 
from this judgment. Notice of appesl must 
be filed in duplicste with the clerk of the 
criminal term office in this court, end 
one copy should be sent to the District 
Attorney of Kings County. 

If you cannot efford & iwyer, epply 
to the Appellete Division and they will 
nsrign @ lawyer to yo: without cherge. 

THE COURTS Mr. Lombardo, this didn't 
have to be done, 8 man shot down in cold 
blood. He had eo right to live, t 9 All 


right. 


Certified to be true and correct 


ee ia a 
or 
Florence 5S. casi 


Offictel Cou"t Reporter 


MEMORANDUM AND ORDER 


UNITED STATES DISTRICT COURT 
EASTESN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA ex rel. 
ROBERT RICKENBACKER, 


Petitioner, 
-acainst- 
February 24, 1976 
THE WARDEN, AUBURN CORRECTIONAL 
FACILITY and THE PEOPLE OF THE STATE 
OF NEW YORK, 


Respondents. 


By a petition for é@ writ of habeas corpus, RKovert 
Rickenbacker challenges an allegedly 4{llegal conviction 
imposed by the State of New York in violation of the United 
States Constitution. Title 28 U.S.C. §§ 2241 and 2254. 

Petitioner, a citizen and resident of New Yorx, is 
currently confined in Matteawan State Hospital, Beecon, 

New York, in the custody and control of the Director of that 
institution. He was convicted after a jury trial of the 


crime of murder and was sentenced in the Supreme Court 


(Kern, J.) of Kings County to twenty-five (25) years to iife 


amprisonment. 
The judgment of conviction was unanimously affirmed 
without opinion by the Appellate Division, Second Department 


(People v. %ickenbacker, 46 A.D.2d 740 [2d Dept. 1974]) end 


leeve to appeal to the New York Court of Appeais wes cen 
on November 14, 1974 (Stevens, J.). 
¢ , : 
Here, petitioner raises four issues that have been 


previously presented to the state courts on direct appeal 


and which he contends violated his constitutional rights: 


(1) the court's charge on flight coupled with the triel. judee's 
comzsents was so prejudicial as to deny petitioner a feir =risk; 
(2) a statement by petitioner was introduced at his triai in 
violation of Miranda v. Arizona, 384 U.S. 436 (1.966); 

(3) his Sixth and Fourteenth Amendment rights were violated 
when a detective testified regarding his interrogation of 
petitioner's accomplices; and, (4) he was denied adequate 
essistance of counsel. As to each of these tenures, petitioner 
has exhausted the available state court remedies and thus 
those issues are properly before this Court. Title 28 U.S.C. 
2254(b). In addition, petitioner alleges for the first time 
that the trial judge was not an "impartial arbiter" and, 
therefore, assisted the prosecution's case. This additional 
claim, never having been presented to the state courts, is 

not properly before this Court. Picard v. Connor, 404 U.S. 
270. 275-76, 92 S.Ct. 509, 312 (1971); United States ex rel. 
Hayden v. Zelker, 506 F.2d 1228 (2d Cir. 1974); United States 
ex rel. Daneff v. Henderson, 501 F.2d 1180 (2d Cir. 1974). 


I - FACTS 

Petitioner and three other men were charged with 
felony murder and common law murder following a robbery 
during which one of the victims was shot and killed. Peti- 
tioner's three accomplices were apprehended as they attempted 
to flee from the scene of the crime. Petitioner was 
approximately nine months later. One of the accomplices 
entered a guilty plea to a lesser charge, and the remaining 
two were convicted of murder. Petitioner's first trial ended 
in a hung jury; the errors he now complains about occurred 


during his second trial. 


II -. FLIGHT CHARGE 
Petitioner's first contention is that the trial 
court's charge on flight, coupled with the judge's analysis 


of the evidence that had been adduced during the trial, was 


so prejudicial as to deny petitioner a fair trial. Specifically, 


it argued that the instruction on flight? as evidencing a 
consciousness of guilt failed to comply with the applicable 

legel standards as set down by the New York Court of Appeals. 

The cases cited by petitioner do not support his contention 
that the judge's charge to the jury was in any manner deficient | 
as a matter of law. On the contrary, the charge was a precise 
statement of every Eipernrs required by the New York state courts 
when charging flight. See People v. Baker, 26 N.¥.2d 169, 

174 (1971); People v. Yazum, 13 N.¥.2d 302, 304 (1964); 

People v. L yra, 1 N.Y.2d 199, 209 (1955). Furthermore, 


it is argued that the judge, in commenting on the evidence 


while charging flight, erroneously stated to the jury thet 


the witnesses in the superette where the robbery occurred 

had testified that two of the holdup men carried guns. A 
review of the record shows that the two eyewitnesses testified 
that three men participated in the robbery and murder, but 

that only one man was observed to be carrying 4 gun. However, 
the testimony of the police officers who chased and apprehended 
three of the robbers, was that petitioner and one other 
co-defendant were observed to be carrying guns. Assuming 

that the judge's misstatement of the facts was error, it was 
not of such magnitude as to deny petitioner a fair trial. 

- $s a well established proposition that a single instruction 
a jury may not be judged in artificial isolation, but must 
viewed in the context of the overall charge. The judge 

instructed the jury in his opening remarks and again at the 
conclusion of his charge that, 


"Now, I'll caution you that what I said, it is not 
my recollection of the testimony of the witnesses, 
or the recollection of Mr. Lombardo [defense counsel ] 
or the recollection of the District Attorney, i. 2s 
your recollection which controls and only your 
recollection." (Record at 225). 


Neither of petitioner's challenges to the charge 
are well taken. When the charge is viewed as a whole, the 
error, if any, did not rise to the level of a denial of due 
process. It is settled law that a jury charge in a state 


trial is normally a matter of state law and is not reviewable 


on federal habeas corpus unless the alleged errors are so 
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serious as to deprive the petitioner of a federal constitu- 
tional right. Cupp v. Naughten, A164 U.S. Ahi, 94 S.Cc. 390, 


38 L.Ed2d 368 (1973); United States ex rel. Stanbridge v. 
Zelker, 514 F.2d 45 (2d Cir. 1975); United States ex rel. 


Smith v. Montanye, 505 F.2d 1355 (2d Cir. 1974); United States 
ex rel. Winfield v. Cescles, 403 F.Supp. O56 (E.D.5. ss 


'Refore a federal court may overturn a state trial 
. « «, it must be established not merely that the 
instruction is undesirable, erroneous, or even 
‘universally condemned,’ but that it violated some 
right which was guaranteed to the defendant by the 
Fourteenth Amendment."’ Cupp v. Naughten, supra, 
£14 U.S. at 146, 96 S.Ct. at 1297. 


The rendering of the flight charge and the judge's 


accompanying remarks did not violate petitioner's constitu- 


tional rights. 


III - USE OF PETITIONER'S STATEMENT 
On March 11, 1971 approximately nine months after 
the robbery and murder, Police Detective Robert Marshall 


encountered petitioner at the 67th Precinct Police Station 


where Rickenbacker was in custody for an unrelated offense. 
Before advising petitioner of his constitutionel rights as 
mandated by the Supreme Court's decision in Miranda v. Arizona, 
384 U.S. 436 (1966), Marshall questioned petitioner and 
elicited from him his neme and address (63 Decatur Street). 
During petitioner's trial, Marshall testified about his 
investigatory efforts regarding the robbery and killing. 

He testified that on the night of the crime he went to a 
rooming house at 63 Decatur Street seeking the petitioner, 


but that he searched the house without success, He further 
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testified that at various times over ths next nine months 
he kept that address under surveillance and also visited 
numerous other places and spoke with various people. Petitioner's 
admission was offered by the prosecution as proof of its con- 
tention that Rickenbacker had fled his usual haunts and, in 
so fleeing, displayed a guilty conscience. 
argued that petitioner's statement, although innecuous on its 
face, should have been sippressed for failure to comply with 
Miranda. The trial court allowed the statement to be intro- 
duced, ruling that it only concerned "pedigree" and, therefore, 
was not governed by the broad prophylactic rule laid down in 
Miranda, 

Petitioner now argues that the admission of his 


statement, elicited without the benefit of Miranda warnings, 


\ 


violated his Fifth Amendment privilege against self-incrimination. 


In United States ex rel. Hines v. LaValle, 521 F.2d 


1109 (2d Cir. 1975), a similar argument was made by a state 
prisoner appealing the denial of tis writ of habeas corpus. 
There, the defendant, while in custody and enroute to the 
police station, but before being advised of his rights, informed 
the police, "(I]n response to questions designed to pass the 
time by seeking background data (i.e., his name, address, age, 
marital status), that he had been married for 11 years and 


had 2 children." Hines, supra, at 1110. During the robbery 


end rape, for which that defendant had been arrested, the 
assailant had told the victim that he had been married 11 years 


and had 2 children. The court, after a suppression hearing, 
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admitted the victim's testimony end that of the erresting 
officer regarding the defendant's statement to each, re~- 
spectively, that he had been married 11 years and had 2 
children. The Circuit Court, although stating that a person's 
name, age, address, marital status and similar data, is 
tsually non-incriminatory in character, acknowledged that 

it “Riley in 2 particular context provide the missing tins 
required to convict." Hines, supra, at 1112. However, tne 
court held that the introduction of the defendant's statement 


was not error because, 


"(T]he answer furnished by Hines to the arresting 
officer .. . constituted merely basic identification 
required for booking purposes its admissiou was not 
barred because of the officer's failure to satisfy 
Miranda's warning-waiver procedure."" Hines, Supre, 


at itis. 


A fortiori, the introduction of the petitioner's 


statement in the case, sub juidice, did not violate Rickenbacker's | 


Fifth Amendment privilege. See also United States v- Lelionice, 
472 F.2¢ 580 (9th Cir. 1972); Farley v. United States, 
381 F.2d 357 (5th Cir.), cert. denied, 389 U.S. 942 (1967). 


IV - SIXTH AMENDMENT CLAIM 
On the evening of the robbery-murder Detective 
Marshall questioned each of petitioner's co-defenaaats. As 
result of information acquired from the interview, Marshall 
went to 63 Decatur Street in search of petitioner. At the 
trial Marshall testified that he spoke with each of the co- 


defendants and that he thereafter traveled to 63 Decatur Street. 


Petitioner argues that the Detective's testimony was 4 

“subtle, indirect and inferential" use of a co-defendant's 
statement without affording him an opportunity to cross-examine 
the declarant and, therefore, violated his right to confront 
witnesses against him as secured to him by the Sixth and 
Fourteenth Amendments. Bruton v. United States, 391 U.S. 123 
(1568). Bruton held that the admission during « joint wien 

of a ron-testifying defendant's extrajudicial statement which 
implicates a co-defendant, violates the co-defendant's right 

to confront witnesses against him. Here, petitioner was tried 
separately from his co-defendants; and, no statement made by 

a co-defendant was offered against him. There was no testimony 
that any co-defendant implicated petitioner or that they gave 
the address where petitioner could be found to the police. 
Therefore, the "substantial threats to the defendants conusti- 
tutional rights," which the Supreme Court sought to prohibit 


by its decision in Bruton are not present in this case. 


V - INEFFECTIVE ASSISTANCE OF COUNSEL 
Petitioner's final contention is that the incom- 
petence of his appointed counsel deprived him of his Sixth 
and Fourteenth Amendment rights to a fair trial. Gideon v. 
Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 LU. Ed.26 799: (2963). 
The burden of proof is of course on petitioner to sustain 


the allegations of his habeas corpus petition, including 


the specific claim here. under consideration. However, 


| 
| 
j 
| 
| 
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before examining Rickenbacker's contention, it is appropriate 
to consider the standards by which these allegations must be 
weighed. This Circuit has established stringent standards to 
be applied when passing on the alleged inadequacy of counsel. 
United States v. Yanishefsky, 500 F.2d 1327, 1333 
United States ex rel. Walker v. Henderson, 492 F.2d 1311, 

(2d Cir.), cert. denied, 417 U.S. 972 (1974); United Ste:es 
ex rel. Marcelin v. Mancusi, 462 F.2d 36, 42 (24 Cir. 1972), 
cert. denied, 410 U.S. 917 (1973); United Stetes ex rel. Scott 
v. Mancusi, 429 F.2d 104, 109 (2d Cir. 1970), cert. denicd, 
402 U.S.. 909 (1971); United States v. Katz, 425 F.2d 928, 
930-31 (2d Cir. 1970); United States v- Currier, 405 F.2d 1039, 
1042-43 (2d Cir.), cert. denied, 395 U.S. 914 (1969); 
United States v. Garguilo, 324 F.2d 795, 796-97 (2d Cir. 1963); 
United States v. Wight, 176 F.2d 376, 379 (2d Cir. 1949), 
cert. denied, 338 U.S. 950 (1950). 

The showing required to establish inadequacy of 


counsel was enunciated by this Circuit in United States v. 


Wight, supra, 176 F.2d at 319: 


"| | The proof of the efficiency of such 


assistance lies in the character of the resultant 
proceedings, and unless the purported representation 
by counsel was such as to make the trial a farce 
and a mockery of justice, mere allegations of in- 
competency or inefficiency of counsel will not 
ordinarily suffice as grounds for the issuance of a 
writ of habeas corpus .. . (citations ommitted). 

'a Jack of effective assistance of counsel 
must be of such a kind as to shock the conscience of 


the Court. . .." (citations ommitted). 
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; That stamdard, articulated in 1949, has been followed con- 


sistently by this Circuit in determining the adequacy of 
counsel's representation, Most recently, this standard has 
been characterized as requiring that the representation be 

so "[Wloefully inadequate ‘as to shock the conscience of the 
Court . . ..'" before a finding of ineffective assistance 
will be mede. United States v. Yenish K suDz 5GO +.2d 
at 1333, quoting United States v. Currier, supre, 405 F.2d at 
1043, which in turn quoted from United States v. Wight, supra, 
at 379. However, "Errorless counsel is not required . . eo." 
Yanishefsky, supra, at 1333, and “[Bjefore we méy vacate a 
convietion there must be a ‘total failure to present the cause 
of the accused in any fundamental respect.'" United & 
Garguilo, supra, 324 F.2d at 796, quoting Brubaker v. Dic«son, 
310 F.2d 30, 39 (9th Cir. 1962), cert. denied, S22 ULS. 376 
(1963). 

The Court has carefully examined all of Rickenbacker's 
allegations with respect to his attorney's performence. In 
doing so, the Court has come to the conclusion that petitioner's 
attorney did not fail to "present the cause of the accused," 
or, perform so “ineptly" as to give rise to 4 valid claim of 
inadequate assistance under the strict standard laid down in 
Wight, supra. i 

Applying these standards to this case, petitioner's 


claim, viewed in the light most favorable to him, may be 
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summarized as follows: The prosecution's case was not <n 
overwhelming one and, at petitioner's earlier trial, the jury 
had been unable to reach a verdict. Defense counsel knew 
what to expect from the People's witnesses because they had 
testified at tne earlier trial. Im light of these facts, 
petitioner cites four areas where he claims his counsel's 
performance is suspect: (1) his cross-examination of the 
police officers who identified petitioner was "brief and 
perfunctory"; (2) counsel failed to challenge the police 
officers' facility to identify petitioner in view of the 
nine month lapse of time between the crime anc vetitioner's 
apprehension; (3) there was no objection to the receipt in 
evidence of the gun petitioner supposedly discarded during 
the chase; and, (4) the failure to challenge the prosecution's 
offer of proof of flight. The combination of these errors, 
it is argued, amounted to a total failure by counsel to ade- 
quately represent petitioner. 

As is pointed out in the respondent's brief, the 


flaw in petitioner's claim is that, in essence, he simply 


differs with defense counsel's strategy. Whether to have 


cross-examined the police more extensively was a judgment 
to be made by counsel based upon the facts known ‘to him. 
Here, counsel had access to the officers' testimony at the 
earlier trial as well es at the Wade hearing which preceded 
As has been pointed out many times before, the advisability 
extensive cross-examination is a matter open to honest 


differences of opinion. Even i£ we assume that it was error 


for counsel to have failed to cross-examine more extensively, 
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it did not result in a failure to put before the jury the 
inherent unreliability of eye-witness identification. Counsel 


devoted much of his summation to this issue as well as to the 


lapse of time between the crime and petitioner's arrest. 


It has been consistently held that a court may ~%t grant 
velief for “fAllieged taetice! exrrers oF mista. in strenecy 
se ee”©6©€. Garguilo, supra, 324 F.2d 2t 797. 

In regard to petitioner's allegation that his counsel 
failed to object to the introduction in evidence of the gun 
which he had been observed to be carrying, it is doubtful that 
any objection made by counsel would nave succeeced. Both 
police officers testified that they saw the gun in petitioner's 
hand, and Officer Thomas Walsh stated that when petitioner was 
only 30 or 40 feet from him Rickenbacker threw the gun between 
two parked cars. Walsh also testified that after losing sight 
of petitioner he returned immediately to the spot where he had 
seen petitioner discard the gun and found a gun lying between 
two cars. Further, each officer identified Officer Scannapieco's 
initials that had been scratched on the gun when it was 
initially recovered. Again, experienced counsel may well 
have determined that an objection would have been futile. 

Finally, petitioner maintains that when the pro- 
secution failed to introduce petitioner's relatives and 
friends to testify on the issue of flight, counsel failed to 
move to strike the statements by the prosecution in its 
opening which had promised such evidence. The Court can find 


no basis in the record to support such an allegation. 
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The fect is, defense counsel objected to the whole line of 
questioning of Detective Robert Marshall regarding flight 
and moved to strike all of the detective's testimony on the 


ground that a proper foundation had not been laid. 


Having studied the record, the Court can find no 
basis for petitioner's allegation of ineffective assisterce 
of counsel. 

Parenthetically it might be added that petitioner's 
attorney, Joseph Lombardo, Esq., has appeared before this Court 
on numerous occasions and it is familiar with his skill. 
Furthermore, the Court is aware of his high reputation as a 
criminal defense attorney and the fact that he is a former 
President of the Brooklyn Bar Association. In the present 
case, Mr. Justice Michael Kern, who presided at petitioner's 
trial, in commenting on the case after the jury had been dis- 


charged, stated: 


"lr]t was really a pleasure to preside at u 
trial because we have such able lawyers." 


This Court finds nothing to support the contention thet 
Mr. Justice Kern erred in his appraisal of Mr. Lombardo's 
performance. The fact that petitioner was represented at his 
trial in a manner differently from what petitioner's present 


attorney would have done is not 4 basis for setting aside the 


‘ ‘ \ 
judgment of conviction. This case is a long way from approaching 


the standard for ineffective assistance of counsel set forth 


ebove. 


CONCLUSION 


Accordingly it is 


ORDERED that the petition be dismissed and the 


writ of habeas corpus denied. 


SO ORDERED. 


4 


: Ps / tin 
U.S.D.J. 


At the time this petition was filed, petitioner 
was incarcerated in the Auburn Correctional Facility, 
Auburn, New York. 


The court charged as follows: 


"Now, I said to you that 1 would charge you 45 tv 
what the District Attorney calls 'flight of the defercent.' 
Madam and gentlemen, the conduct of an accused such 
as flight or attempted flight is always a proper subject 
f. the consideration of a jury as indicative of a guilty 
mind and in determining the question of the guilt or 
imnocence of the person charged. Such evidence may te 
considered under the law if there are facts pointing 
to the commission of the crime charged as to the motive 
which prompted such flight. Such evidence is admissidie 
on the theory that an inference of guilt may be drawn 
from acts which indicate a consciousness of guilt. The 
District Attorney maintains that this defendant fled, 
as I have already told you and I have outlined his con- 
tention with respect to efforts to arrest the defencent. 


"Such evidence, members of the jury, standing alone 
and with nothing else, is insufficient to warrant a 
verdict of guilty. It must be supported by other proof 
of the defendant's involvement in the alleged robbery 
and killing of a substantial character. Here the 
District Attorney maintains that the other proof lies 
in the testimony which he ha: submitted of witnesses 
who were in the store and who described the three men 
to the extent that they said two of them had guns. The 
District Attorney maintains that such other proof lies 
in the testimony of police officer Walsh, that is, he 
saw the defendant, gun in hand, with another man, gun in 
hand, and a third man running along; that when they 
gave chase, one of them got into a car and was apprehended, 
end as I said, the other two, including this defendant, 
during the’ course of such chase, threw the gun which he 
held in his hand underneath an automobile or between 
two parked automobiles, 


2. (Cont'd) 


"And so, you see, madam and gentlemen of the jury, 
tt is the District Attorney's contention that by 
reasoning from the established facts in the case, 
without recounting, without going over those established 
facts, which, incidentally, the defendant says or claims 
are not established facts beyond a reasonable doubt, 
but drawing inferences from those established facts, 
“he conclusion is irresistible, says the District Aticc 
Tne conclusion flows freely and woothly anc logicaiiy 
te the ultimate conclusion that this defendent was one 
of the three men in the store at the time of the pex- 
petration of the robbery, and at the time of the shooting 
of Vito Petrancosta, and that those circumstances, 
reasoning from such established facts, claims the 
District Attorney, exclude to a moral certainty every 
other hypothesis, save that of the guilt of this defendant. 


Such is the contention of the prosecution. 


ines 6 


"The defendant, by his plea of not guilty in this 


denies in toto the contention or the contentions 
e District Attorney.'’ (Record at 217-219). 
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THE CLERK: what is your name? 


DEFT. AICKEN BACKs.. : Rovert “ickentcker. 


THE CLERK: Is “r. Joseph Lomardo, 


who stands beside you, your attorney? 


DEFT. RICKENBACKE:: Yes. 


THE CLERK: Is there any legal cause or 


any other cause to show why judgment of the 


law should not be pronounced upon you at this 


time? 
DeFT. RICKSNBACKEX: Noe 


THE Cuchk: Are you ready for sa@-~ 


tence today’ 
DEFT. iCKENSACKER: Yes. 
THE CLinn: The People: have a right 
to be heard relative to your sentence. 


the Court, and of 


You 


may personally speak to 


course, your lawyer may speak to tne Court. 


Do the People wish to pe heard relative 


to the sentence of Robert “ickenbacker? 


THE COURT: Do the People want to 


be heard in to18 case? 


Mii. LEAVITT: No, your Honor, no ren 


quest to be heard. 
TRE CLawk: Robert HickenvLacker, you 


ray speak, or you 


may speak, your at torney 


S-3 


may both speak. Do you wish to personally 


speak to the Court? 

DEFT. RICAENBACKER: No. 

THE CLkK: Mr. Lombardo? 

Mike LOMBANDO: If it please, your 
Honor, I'maware of the fact that this case 
was determined by 4 verdict of the jury. +t 
was a comparatively short case and - know 
your Honor has &@ full and complete report. 
However, at the conclusion of the case, 
your Honor graciously alowed me to reserve 
the right to make motions to set a side the 
verdict at the time of sentence, and 1 move 
your Honor to set aside the verdict an this 
case on the ground that 4t is contrary to tne 
facts, contrary to the law, contrary to the 
evidence, contrary to the weight of the 
evidence, and 1 particularly rely upon tro 
points, your Honor. une is the issue of 
iggntification. The testsmony of the 
identifying witnesses Wes tle t they were 
pursuing several defendants and that the 
chase, as l recall the testimony, lasted 
petween three and fur minutes, and that at 


five different occasions, turning five 


different cornors, tne pursuing of ‘icers 
lost sight of the defendant whom they 
testified that they identified. Officer 
DiPietro said that he saw him once, and 
i'm referring, of course, to this defendant, 
and the other officer, 1 believe was 
officer Valah, testified that he pursued 
him for approximately 8° ~,seven blocks, anc 
they turned some five corners and ne -ost 
sight of him on five occasions. Thai is 
point number one on the issue of identifi- 
cation. 

However, there is a further point 
upon which 1 wish to predicate this motion, 
and the testimony of Detective “arshal was 
that after he had arrested defendants who 
admittedly were at the scene of the crine, 
he spoke to them and then he went looking 
for the defendant ,sickenbacker. 

In effect, what was being offered here 
by tne prosecution, was testimony dy an 
admitted accomplice without any opportunity 


for the defense to cross-examine him, and 


1 believe th — was done in violation of tne 


sruton ‘ulee 
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THE CCURT: Mr.Lombardo, isit your 
contention that -+ permitted tex imony of 


a hearsay nature dur ng @ trial? 


Mr. LOMBARDO: Your Honor, the testimony, 


4t wasn't quite that simple. it was a very 
sophisticated manner in iach it was done, 
and I imply no criticism of your Honor. 

THE COURT: tell, Mr. Lombardo, 
lL ought to be severely critasized if 1 
permitted a violation of such a basic rule. 
My understnding was that the police officer, 
from the very moment, saw the --as they 
emerged from this store, S&W the three men 


running, saw one or two get into a csr. i 


don't remember the other defendants. i don't 


know what happened in that case. I'm only 
concerned with this defendant. This defent- 
dant was tried. hat happened to the otier 
case? 
MK. LOMBARDO: One was in the car, 

and oneran into the car, and two ran away. 

THs COURT: Are those cases disposed 
of, oy the way? 

Bite LOM 3a DO: Yes, your Honor. 


THE COURT: Not before me? 


MR. LOMBARDO: Oh, no, Sire 

THE CUURT: Now, this case came 
to trial before me. 

Ma. LOMBARDO: Correct. 

THE COURT: The police officer testi- 
fied, if 1 remenvoer correctly, twoof then, 
that they sa. this defendant running, gun in 
hand. At least one of them t estified that he 
kept chasing the defendant, and i tink t. ere 
was someth_ng, that he went around the corner 
into a super sarket area. 

butte LON.2AnDO: That was the last phase 
of the chase, your lionor. 

The COURT: He apprehended the 
defendant. 

Mute LOM3A 400: He did not apprehend 
this defendant. No, this defendant was 
apprehended some n-ne months later. 3ut 
there was evidence of flight, your s10nor 

In an attempt to show flight, the Disvrict 
Attorney elicited fromofficer --from 
Detective “arshal, that after xe had these 


other defendants in custody, he then went 


looking for defendant Kickenbacker without 


any absolute --without any testimony from 
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anyone the® Wey knew who “ickenbacker was, 
and the infer ace wes jnescapacie, your 
Honor, that #. lea.e 4f i were sitting on 
the jury, i would have _otten that impression 
that Detective ‘earshal had questioned the 
other three defendants, ane they hac told him 
th t mickenbacker was the fourth man, and 
they immediately went looking for Ricken- 
backer, and the testimony was they went © 
the Times Plesa Hotel, they went “7 &@ garage, 
they went to the home where he lived. 

THE COURT: Mr. Lombardo, did the 
datective testify on the witness stand, 
jn the trial, that the other defencants 
told them that wickenbecker wa. the other 
man? 

MR. LOM3A..DC: No, your nonore 

THi COURT: ‘hat never came before 
the jury? 


MR. LOMBARDO: No, your lonor, that did 


not come before the jury. That's why + say it 


was done in 4@ very sophisticated aauner. 
Unfortunately, your ‘onor, tnere was some 
question about whether or not we could get 


the minutes in the cour:e of the trial, and 
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the decision was made that we didn't 
require the sinutes. So, I can't point 
it out to your “onor, but + say to your 
Honor, my recollectioz is absolutely 
accurate as fur as + Can relate on the 
question of the officer who chased t.is 
man, lost sight of him five times. There 
were four corners turned. There were, 
apparently, four people implicated in tnis 
crime; one was in anh automobile, three » an 
out of the store, and they ran to this 


vehicle. One vot into the veicle, at wnich 


time they were apprehended by the police. 


Then, tworwn away. vfficer .alsh chased 


the defendant. 

THE Count: Both officers identified 
this defendant as one of tne men running away. 

Bt. LOMSA.1D0: night. 

HS C OUKT: This defenw@nt, gun in 

hand. 

Wt. IOMBA «D0: Yes, your Honor. Aud 
there was another point that i. made. There 
was absolutely no testimony of any finger- 


prints of this defendant on that gun. The 


testimony of the police officer who chased 


the two men thay ran away wa! 

of them whom he said was the defendent, 
threw & gun underneath a parked automobih 
The gun was recovered. There was abso~- 
lutely no testimony aiout any fingerprints 
on that gun, and mind you now, this was 
within a matter of seconds after the gun 
had supposedly left the hand of this defen- 
dent. 

Sut even more important than that, your 
Honor, is the fact that the police officer, 
yalsh, captured one of the men. The other 
man, whom he saic was this defendant, got 
away, was not arrested until nine months 
later. 

The record will oear me out, that 
Detective »arshal testified thet --mind 


you now, three defendants, two were caught 


practically at the scene of the crime, ard 


the third one was picked up by ufficer \.alsh 
4n the course of the chase. ke said that 
when they got to the police station, he 

then went looking for {ekenbacker, but tere 
was no testimony as to how ie knew that 


xickenbacker was the fourth man. I repeat, 
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the conclusion is inescapable, your nonor, 
that the jury would get the impression that 
these three men said Kickenbacker was the 
fourth man. Since these three men were 
accomplices, in effect what was be ng done 
here was to use the testimony of an accon- 
pilice without the right of cross-examinatia 
offered to the defense in violation, i say, 
of the bruton tule. 1 repeat, that is 


mo reflection ov your Honor, andit isn't 


meant to be, but l'msimply here doing my 


duty. 

I realize that there will probably 

be an appeal in this case, 1 think the 

Appellate counsel, in this case, sould 
have the benefit on the record of ay 
recollection, anc thoughts adout this case. 
4 repeat, thereis certainly nothing in wnat your 
Honor said, nor did i insinuate or did 
4 thank thet yar sonor would aliow that 
testimony. 

THs COURT: Mr. Lombardo, i 
wouldn't even iudirectly attribute anything 
iike that to you. Of course not. You have 


@ perfect right to find fault with rulings 
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meio bY 8 judze. You have 8 oerfect right 
to eritieize whet # judge dic, thyt you 
believe should not have been. done. Thet is 
well within your rights es the good sttorney 
thet you sre. There is n> doult about thet. 
I em not teking eny offense at all. As 8 
metter of fact, the motion that you ere 
moking now is the kind of motion thet 6 

reel lewyer world make, end you neve given 
this defendant the kind of 8 defense and the 
kind of representation thet he couldn't pey, 
thet he couldn't possibly ay for, and I 


know you get nothing for thins, vrlecs we telk 


about e big $500,090 or $750.00 as compen- 


setion peid for by the tex peyers. 

Well, your motion tis denied,r.Lom- 
berdo. 

MR. LOMBARDO: I have en exception, 

Honor, please. 

THE COURTS 

MR. LOMBARDO: he question of sen- 
tence, your lionor, sll + can sey is thet 
this is e very young men, end he hes hed 8 
most unfortunate backcround. As I say, he 


does stend c nvicted by 8 jury. T realie 
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thet your Honor has his own conscience 
to enswer to, end your own convictions, 
but I ask your Eomor to be es merciful es 
you can, end to temper your justice with mer- 
Cy. 

TUE COURTS Me. “Tombardo, in temper- 
ing justice with mercy cove 8 8 multiple 
of sins. I don't know whet it mesns, end 


I doubt whether meny people except the 


theorists, the do-gooders, I doubt whether 


they know whet {it meens. 

The defendant is standing there, hands 
in pocket, with the ettitude of one who just 
doesn't give e damn, in plein lengu’ ge. 

This wes s pertic ler vicious thing. The 

clerk in the supermarket ssked the men who 

wes shot end killed to teke ea watchdog into 

the reer of the store to be fed, I think. 

Of course you have to heve watchdogs tocay. 

Some merchants keep the doors locked enc they 

heave a little peephole, end they look through 

to gee if who is at the door is @ customer 

or someone bent upon doing them herm. Thet's 
what we have come to, Mr. Lombardo. 


A merch nt who was supposed to neve en 
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open door inviting the whole world in 

do business with him. Just as this dog 

4s teken to the rear of the store, Ricken- 
backer, s man by the name of Morgan, end 

a man by the name of Ferguson entered the 
store. Morgen and this defendant drew 
revolvers. ‘They drew revolvers and they 
announced @ stickup. Took $2°9,00 from the 


cesh register. The decessed then returned 


from the resr of the store end saw tne 


robbery in progress, end he sterted to r:sh 
in. Morgen fired one shot at him. le was 
pronounced dead of @ gunshot wound. 

The police officers in the redio patrol 
cer were attracted by the shooting and they 
took efter the defendant, and one officer 
caught Morgan in an automobile with the 
driver, 6 man by the name of Curtis, and 
a murder weepon thet Morgen had dropped. 

The other officer pursued Ferguson and 
Ntekenbacker. I remember the testimony weil. 
Not only this officer who pursued the defen- 
dent with Morgan, but another police officer 
coming up towards them sew this defendant, 


gun in hand, running. Morgen and this defendent 
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parted compeny. It wes obvious thet one 
police officer couldn't zo in both directions. 
This police officer's compenion, in the 
meentime, chosed the oth: r perpetrator 
into the car, so there wss one officer left, 
end when Morgen and Rickenbecker per ted 
company, the officer pursued this defendant. 


He kept him in view all the time. Ferguson 


wes apprehended, Riekenbecker escaped. 


Riekenbacker's revolver wes recovered when 
he dropped it in flight. 

This defendant was cnly 23 years of 
age, and hes 8 suvenile court appearance 
for robbery at the age of 12. This was 
@ismise;d. As an adult, four arrests, 
possessing burglers' tools, pyssessing 
a weapon, possessing stolen property. 

At the time of the instent arrest, he was 
on parola on & weapons charge. Wel’, thst 
figures, that figures. 

I suppose there are 80 many su-calied 

penologists who wouldn't send anybody to 
jeil. Listening to the newly eppointed 
Commissioner of Corrections on the radio 
last night, he sid there isn't 6 single 


humen be'ng who is beyond rehebdili tution. 
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Well, here is a men with a record. Fle 
{s on pardle as 6 result of 8 gun charge. 
Parole was lodged ageinst him. In any event, 
this defendent hes slways blamed, unfortunsply 
he hes blamed racial prejudice. Of course 
there ia reciel prejudice. Thera was 6 lot 
of racial prejudice, When I was yo &, 
against my people. ‘There was 8 lot of 


recital prejudice against your people, 


too, Mr. Lombardo. But it's seid that 


patriotism is the last refuge of a soundrel. 
This cry of recial prejudice, also, {s the 
lest refuge of 6 scoundrel. Tris is just 
gs modern version of what the so-called 
philosophers used to say about petriotism. 
In any event, this defendant hes led 
a cerefree life, end he mede s cisim of 
employment es an automobile mechanic, 28 
gypsy cab driver, out of the sserage opereted 
by his brother. ‘ie and his brother were 
srrested in thet cerege, charged with 
converting stolen vehicles into gypsy cabs. 
The Probetion Yepartment, in whom I 
have a zrest deal of faith; the 6 men ere 


treined sociologists, and they = y what 


. Swl6 


the defendent eppesrs to be right now, 


looking at him, hostile,en egrressive 


{individual with complete contempt for law- 

fully constituted suthority. He continues, 
they say, to lie, mistinform and give mis- 
leading informetion. 

Well, that's nis attitude, Mr.Lombardo. 
The whole world is ageinst him. I have 
seen some of his people go to the highest 
point of honor, the highe t positions of 
honor that cen be bestowed upon anyone, 
Justteca in this court, one of whom I hed 
the pleasure of attending high school, ail 

through high school and law school. 

The jury decided the issues, br,Lom- 
berdo. The entire question of fact was 
submitted to the jury, and the jury found 
the defendant to be guilty. 

The aefendent is committed to the 
State Department of Correctionel Services -- 

in the old dsys we used to say "states 
prison", but I can't do thet --State Depart- 
ment of Correctional Services for a minimum 
of 25 years, and s maximum for the rest of 


the natural life of this defendant, because 
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of his couvietion of the crime of murder. 

THE CLGER* 3 Defendant sentenced to 
the New York State Department of Correctionel 
Services for 25 years t: life. 

Robert Kickenbecker, you are advised 
that jucgment is pronounced today and you hsve 
e right to ap eal. You have 39 days from 
todsy with wiich to file a notice of a7eal 
from this judgment. Notice of eppeel must 
be filed in duplicste with the clerk of the 
criminal term office in this court, end 
one cory should be sent to the District 
Attorney of Kings County. 

If you cannot efford s lawyer, epply 
to the Appellate Division and they will 
nssign @ lawyer to yo: without cherge. 

THE COURT s Mr. Lombardo, this didn't 
heve to be done, 8 man shot down in cold 
blood. He hed 9» right to live, to. Ajj 


right. 


Certified to be true and correct 


a ee ee 
me Se 
a Aha? ne Pie ras a « celine 


Florence S. Campsrns,69.R. 
officiel Court Reporter 


MEMORANDUM AND ORDER 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


THE UNITED STATES OF ANERICA ex rel. 
ROBERT RICKENBACKER, 


Petitioner, MEMORANDUM AND 
ORDER 
-against- See. ek 
February 24, i976 
THE WARDEN, AUBURN CORRECTION’. L 
FACILITY and THE PEOPLE OF THE STATE 
OF NEW YORK, 


Respondents. 


PLATT, D.J, 
’ By a petition for @ writ of nabeas corpus, Kovert 
Rickenbacker challenges én allegedly illegal conviction 

imposed by the State of New York in violation of the United 


States Constitution. Title 28 U.S.C. §§ 2241 and 2254, 


Petitioner, a citizen and resident of New Yorx, is 


currently confined in Matteawan State Hospital, Beacon, 
New York, in the custody and control of the Director of that 
institutioen.+ He war convicted after a jury trial of 
crime of murder and was sentenced in the Supreme Court 
(Kern, J.) of Kings County to twenty-five (25) years to 
Luipeisenment. 

The judgment of conviction was unanimously affirmed 
witnout opinion by the Appellate Division, Seconda Departinent 


(People v. Rickenbacker, b6 A.D.2d 740 [2a Dept. 1974]) erid 


lezve to appeal to the New York Court of Appeé:s 
on November 14, 1974 (Stevens, as) 
Here, petitioner raises four issues that have been 


previously presented to the state courts on direct appeal 


and which he contends violated his constitutional rights: 


(1) the court's charge on fFlicht coupled with the trie} tua 
coments was so prejudicial as to deny petitioner a fair 

(2) a statement by petitioner was introduced at his trial 
violation of Miranda v. Arizona, 384 U.S. 436 (1966); 

(3) nis Sixth and Fourteenth Amendment rights were violeted 
when a detective testified regarding his interrogation of 
petitioner's accomplices; and, (4) he was denied adequate 
essistance of counsel. As to each of these issues, petitioner 
has exhausted the available state court remedies and thus 
those issues are properly before this Court. Title 28 U.S.C. 
2254(b). In addition, petitioner alleges for the first time 
that the trial judge was not an "impartial arbiter" and, 
therefore, assisted the prosecution's case. This additional 
claim, never having been presented to the state courts, is 
not properly before this Court. Picard v. Connor, 404 U.S. 
270, 275-76, 92 S.Ct. 509, 512 (1971); United States ex rel. 
Hayden v. Zelker, 506 F.2d 1228 (2d Cir. 1974); United States 


ex rel. Daneff v. Henderson, 501 F.2d 1180 (2d Cir. 1974). 


I - FACTS 

Petitioner and three other men were charged with 
felony murder and common law murder following a robbery 
during which one of the victims was shot and killed. Peti- 
tioner's three accomplices were apprehended as they attempted 
to flee from the scene of the crime. Petitioner was arrested 
approximately nine months later. One of the accomplices 
entered a guilty plea to a lesser charge, and the remaining 
two were convicted of murder. Petitioner's first trial ended 
in a hung jury; the errors he now complains about occurred 


during his second trial. 


II - FLIGHT CHARGE 

Petitioner's first contention is that the trial 
court's charge on flight, coupled with the judge's analysis 
of the evidence that had been adduced during the trial, was 
so prejudicial as to deny petitioner a4 fair trial. Specifically, 
it argued that the instruction on flight? as evidencing 4 
consciousness of guilt failed to comply with the applicable 
legal standards as set down by the New York Court of Appeals. 
The cases cited by petitioner do not support his contention 
that the judge's charge to the jury was in any manner deficient 


as a matter of law. Om the contrary, the charge was a precise 
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statement of every element required by the New York state courts 


when charging flight. See People v. Baker, 26 N.Y¥.2d 169, 
174 (1971); People v. Yazun, 13 N.Y.2d 302, 304 (1964); 
People v. Leyra, 1 N.Y.2d 199, 209 (1956). Furthermore, 


it is argued that the judge, in commenting on the evidence 
while charging flight, erroneously stated to the jury thet 

the witnesses in the superette where the robbery occurred 

had testified that two of the holdup men carried guns. A 
review of the record shows that the two eyewitnesses testified 
that three men participated in the robbery and murder, 6st 

that only one man was observed to be carrying 4 gun. However, 
the testimony of the police officers who chased and apprehended 
three of the robbers, was that petitioner and one other 
co-defendant were observed to be carrying guns. Assuming 


that the judge's misstatement of the facts was error, it wes 


not of such magnitude as to deny petitioner a fair trial. 


It is a well established proposition that 4 single instruction 
to a jury may not be judged in artificial isolation, but must 
be viewed in the context of the overall charge. The judge 
instructed the jury in his opening remarks and again at the 
conclusion of his charge that, 


"Now, I'1l caution you that what I said, it is not 
my recollection of the testimony of the witnesses, 
or the recollection of Mr. Lombardo [defense counsel] 
or the recollection of the District Attorney, it is 
your recollection which controls and only your 
recollection." (Record at 225). 


seers, cent ta 


Neither of petitioner's challenges to the charge 
are well taken. When the charge is viewed as a whole, the 
error, if any, did not rise to the level of a denial of due 
process. It is settled law that a jury charge in a state 


trial is normally a matter of state law and is not reviewable 


on federal habeas corpus unless the alleged errors are so 
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serious as to deprive the petitioner of a federal constitu- 


tional right. Cupp v. Naughten, 414 U.8.s 141, 94 S.Cc. 396, 


38 L.Ed2d 368 (1973); United States ex rel. Stanbridge v. 
Zelker, 514 F.2d 45 (2d Cir. 1975); United States ex rel. 
Smith v. Montanye, 505 F.2d 1355 (2d Cir. 1974); United St2tes 
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ex. rel. “Winfield v. 2 403 F.Supp. 956 (£.D.N.°. 1975). 


"'Refore a federal court may overturn a state trial 
+ « a5 2 ee Oe established not merely that the 
instruction is undesirable, erroneous, or even 


‘universally condemned,’ but that it violated some 
right which was guaranteed to the defendant by the 


Fourteenth Amendment." Cupp v. Naughten, supra, 
414 U.S. at 146, 94 S.Ct. at 1359. 
The rendering of the flight charge and the judge's 
accompanying remarks did not violate petitioner's constitu- 


tional rights. 


III - USE OF PETITIONER'S STATEMENT 

On March 11, 1971 approximately nine months after 
the robbery and murder, Police Detective Robert Marshall 
encountered petitioner at the 67th Precinct Police Station 
where Rickenbacker was in custody for an unrelated offense. 
Before advising petitioner of his constitutional rights as 
mandated by the Supreme Court's decision in Miranda v. Arizona, 
384 U.S. 436 (1966), Marshall questioned petitioner and 
elicited from him his neme and adcress (63 Decatur Street). 
During petitioner's trial, Marshall testified about his 
investigatory efforts regarding the robbery and killing. 
He testified that on the night of the crime he went to a 
rooming house at 63 Decatur Street seeking the petitioner, 


but that he searched the house without success. He further 


testified that at various times over the 
he kept that address under surveillance and also visited 
numerous other places and spoke with various people. Petitioner's 
admission was offered by the prosecution as proof of its con- 
tention that Rickenbacker had fled his usual haunts and, in 
so fleeing, displayed a guilty conscience. Defense counsel 
argued that petitioner's statement, alth ough innecuous on its 
fece, should have been sippressed for failure to comply witl 
Miranda. The trial court allowed the statement to be intro- 
duced, ruling that it only concerned “pedigree” 
was not governed by the broad prophylactic rule 
Miranda, 

Petitioner now argues that the admission of his 
statement, elicited without the benefit of Miranda warnings, 


violated his Fifth Amendment privilege against self-incri: nation. 
In United States ex rel. Hines v. LaValle, 521 F.2d 

1109 (2d Cir. 1975), a similar argument was made by a state 

prisoner appealing the denial of his writ of habeas corpus. 

There, the defendant, while in custody and enroute to the 

police station, but before being advised of his rights, 

the police, "[I]n response to questions designed to pass the 

time by seeking beckground data (i.e., his name, address, age, 


marital status), that he had been married for 11 years and 


had 2 children."' Hines, supra, at 1110. During the robbery 
nd 


rape, for which that defendant had been arrested, the 
assailant had told the victim that he had been married 11 years 


end had 2 children. The court after a suppression hearing 
’ t 5) 


-} : otonte . : — emi ae he gw} goer POP 
the victim §& sstimony en O14 ape ne &Exrreseiiis 


fficer regarding the defendant's stetement to each, re- 
spectively, that he had been married 11 years and had 2 
children. The Circuit Court, although stating that a person's 
name, age, address, marital status and similar data, is 


usually non-incriminatory in character, acknowledged that 


mined nel a « 
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required to convict.'’ Hines, supra, at 1112. However, the 
court held that the introduction of the defendant's statement 
was not error because, 


"ItT]he answer furnished by Hines to the arresti 
officer .. . constituted merely basic identifica 
required for booking purposes, its admissioii 
barred because of the officer's failure to satisf 
a warning-weaiver procedure.’ Hines, Supré 
at Je 


A fortiori, the introduction of the petitioner's 


statement in the case, sub judice, did not violate Rickenbacker's 


Fifth Amendment privilege. See also United States v. 
472 F.2d 580 (9th Cir. 1972); Farley v. United States, 
381 F.2d 357 (Sth Cir.), cert. denied, 389 U.S. 942 (1967). 


IV - SIXTH AMENDMENT CLAIM 
On the evening of the robbery-murder Detective 
Marshall questioned each of petitioner's co-defendants. As 
result of information acquired from the interview, Marshall 
went to 63 Decatur Street in search of petitioner. At the 
trial Marshall testified thet he spoke with each of the co- 


defendants and that he thereafter traveled to 63 Decatur Street. 


Petitioner argues that the Detective's testimony was 
"subtle, indirect and inferential" use of a co-defend 
Statement without affording him an opportunity to crose-exemine 
the declarant and, therefore, violated his right to confront 
witnesses against him as secured to him by the Sixth an 

nth Amendments. Bruton v. United States, 

hele that the 

of a ron-testifying defendant's extrajudicial statement which 
implicates a co-defendant, violates the co-defendant'’s right 
to confront witnesses against him, Here, petitioner was tried 
separately from his co-defendants; an no statement mace by 
a co-defendant was offered against 
that any co-defendant implicated petitioner or 
the address where petitioner could be found 


Therefore, the "substantiel threats to the 


tutional rights," which the Supreme Court sought to prohibit 


by its decision in Bruton are not present in this case. 


V - INEFFECTIVE ASSISTANCE OF COUNSEL 
Petitioner's final contention is that the incom~- 
petence of his appointed counsel deprived him of his Sixth 
and Fourteenth Amendment rights to a fair trial. Gideon v. 
Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963). 
The burden of proof is of course on petitioner to sustain 
the allegations of his habeas corpus petition, including 


the specific claim here. under consideration. However, 


before examining Rickenbacker's contention, 

to consider the standards by which these allegeti 

weighed, This Circuit has established stringent standards to 
be applied when passing on the alleged inadequacy of counsel. 


a6 hme ~ — . Varitichka 
Unitec States v. tenis 
oe —— cee 


n 


b 


(2d Cir.), cert. genie | Unit 
ex rel. Marcelin v. Mancusi, 462 F.2d 36, 42 (2d Ci 


cert. denied, 410 U.S. 917 (1973); United Stetes 


nel 


v. Mancusi, 429 F.2d 


402 U.S. 909 (1971); United 


930-31 (2d Cir. 1970); United States v. Currier, 405 F.2d 
1042-43 (2d Cir.), cert. denied, 395 U.S. 914 (1969); 

United States v. Garguilo, 324 F.2d 795, 796-97 (2d Cir. 1963); 
United States v. Wight, 176 F.2d 376, 379 (2d Cir. 1949), 


A te a 
cert. denied, 338 U.S. 950 (1950). 
The showing required to establish inadequacy or 
counsel was enunciated by this Circuit 
Wight, supra, 176 F.2d at 379: 


" | | The proof of the efficiency of such 
ssistance lies in the character of the resultant 
roceedings, and unless the purported representation 
by counsel was such as to make the trial a farce 
and a mockery of justice, mere allegations of in- 
competency or inefficiency of counsel will not 
ordinarily suffice as grounds for the issuance of a 
writ of habeas corpus . . . (citations omaitted). 

'A lack of effective assistance of counsel 
must be of such a kind as to shock the conscience of 


the Court. ... (citations ommitted). 
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That stamdard, articulated in 1949, has been followed con- 
sstently by this Circuit in determining the adequaécy of 


counsel's representation, Mos* recently, this standard has 


s s 


been chavacterized as requiring that the representation be 
so "[Wloefully inadequat: ‘as to shock the conscience of the 
Court . . «..'' before a finding of ineffective assistance 
will be mede. United States v. Yenisnefsky, supra, SGU 

at 1333, quoting United States v. Currier, cupre, 405 F. 


1043, which in turn quoted from United States v. Wight, supra, 


at 379. However, "“Errorless counsel is not required 44) 4” 


Yanishefsky, supra, at 1333, and "[bjefore we rey vac 


conviction there must be a ‘total failure to present 


of the accused in any fundamental respect.'" 


United Stetes v. 
Garcuilo, supra, 324 F.2d at 796, quoting Brubaker v. Dickson, 
310 F.2d 30, 39 (9th Cir. 1962), cert. denied, 372 U.S. 978 


(1963). 


ites tees oats nae one 


The Court has carefully examined all of Rickenbacker's 


allegations with respect to his attorney's performence, In 


eR Eom ane ° 


doing so, the Court has come to the conclusion that petitioner's 
attormey did not fail to "present the cause of the accused," 

a it: Pe, eS | * : 2 » 
or, perform so “ineptly" as to give rise to 4 valid claim of 


inadequate assistance under the strict standard laid down in 


Wicht, supra. / 


/ 


Applying these standards to this case, petitioner's 


claim, viewed in the light most favorable to him, may be 


a aicnammeiaetl 
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summarized as follows: The prosecution's case was not an 
overwhelming one and, at petitioner's earlier trial, 
had been unable to reach a verdict. Defense counsel knew 
what to expect from the People’s witnesses because they h 
testified at the earlier trial. 
petitioner cites Four 
performance is suspec (1) his cross-examination of the 
police officers who identified petitioner was “brief anc 
perfunctory"; (2) counsel failed to challenge the police 
officers' facility to identify petitioner in view of the 
nine month lapse of time between the crime anc vetitioner's 
apprehension; (3) there was no objection to the receipt iti 
evidence of the gun petitioner supposedly discarded during 
the chase; and, (4) the failure to challenge tne prosecution's 
offer of proof of flight. The combination of these errors, 
it is argued, amounted to a total failure by counsel to ede- 
quately represent petitioner. 

As is pointed out in the respondent's brief, the 


flaw in petitioner's claim is that, in essence, he-.simply 


differs with defense counsel's strategy. Whether to have 


cross-examined the police more extensively was 4 judgment 

to be made by counsel based upon the facts known to him. 

Here, counsel had access to the officers’ testimony eat the 
earlier trial as weil as at the Kade hearing which preceded it. 
As has been pointed out many times before, the advisability o 
extensive cross-examination is a matter open to honest 
differences of opinion. Even {£ we assume that it was error 


for counsel to have failed to cross-examine more extensively, 


it did not result in a failure to put before the jury the 
inherent unreliability of eye-witness identification. Counsel 
devoted much of his summation to this issue as well as to the 
lapse of time between the crime and petitioner's arrest. 


It has been consistently held that a court may not grant 


ACA eareri +7 ene: a des amen ae c + fan ee Ome 
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oe 
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Garguilo, supra, $94 F576 at 797. 

In regard to petitioner's allegation that his counsel 
failed to object to the introduction in evidence of the gun 
which he had been observed to be carrying, it is doubtful that 
any objection made by counsel would nave succeeced. Both 
police officers testified that they saw the gun in petitioner's 
hand, and Officer Thomas Walsh stated that when petitioner was 
only 30 or 40 feet from him Rickenbacker threw the gun between 
two parked cars. Walsh also testified that after losing sight 
of petitioner he returned immediately to the spot where he had 
seen petitioner discard the gun and found a gun lying between 
two cars. Further, each officer identified Officer Scsemanbdonts: 
initials that had been scratched on the gun when it was 
initially recovered. Again, experienced counsel may weil 
have determined that an objection would have been futile. 

Finally, petitioner maintains that when the pre- 
secution failed to introduce petitioner's relatives and 
friends to testify on the issue of flight, counsel failed to 
move to strike the statements by the prosecution in its 
opening which had promised such evidence. The Court can find 


no basis in the record to support such an allegation. 


‘BEST COPY AVAILABLE 
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The fect is, defense counsel objected to the whole line of 
questioning of Detective Robert Marshall regarding flight 
and moved to strike all of the detective's testimony on the 


ground that a proper foundation had not been laid. 


Having studied the record, the Court can find no 
basis for petitioner's allegation of ineffec 
of counsel. 

Parenthetically it might be added that petitioner’ 
attorney, Joseph Lombardo, Esq., has appeared before this Court 


on numerous occasions and it is familiar with his skill. 


Furthermore, the Court is aware of his high reputation as a 
criminal defense attorney and the fact that he is a former 
President of the Brooklyn Bar Association. In the present 
case, Mr. Justice Michael Kern, who presided at petitioner's 
trial, in commenting on the case after the jury had been dis- 


charged, stated: 


"(i]t was really a pleasure to preside at a 
trial because we have such able lawyers." 


This Court finds nothing to support the contention thet. 
Mr. Justice Kern erred in his appraisal of Mr. Lombardo's 
performance. The fact that petitioner was represented at his 
trial in a manner differently from what petitioner's present 


attorney would have done is not a basis for setting aside the 


judgment of conviction. This case is 4 long way from approaching | 


the standard for ineffective assistance of counsel set forth 


zbove. 


CONCLUSION 


Accordingly it is 
y 


ORDERED that the petition be dismissed and the 


writ of habeas corpus denied. 


SO ORDERED. 


At the time this petition was filed, petitioner 
was incarcerated in the Auburn Correctional Facility, 
Auburn, New York. 


The court charged as follows: 


“Now, I said to you inet L wouLe charge you 45 ts 
what the District Attorney calls ‘flight of the defercent. 
Madam and gentlemen, the conduct of an accused such 
as flight or attempted flight is always a proper subject 
for the consideration of a jury 2s indicative of a guilty 
mind and in determining the question of the guilt or 
innocence of the person charged. Such evidence may be 
considered under the law if there are facts pointing 
to the commission of the crime charged as to the motive 
which prompted such flieht. Such evidence is acdmissidie 
on the theory that an inference of guilt mey be drawn 
from acts which indicate a consciousness of guilt. The 
District Attorney maintains that this defencant fled, 
as I have already told you and I have outlined his con- 
tention with respect to efforts to arrest the deferdaent. 


"Such evidence, members of the jury, standing alone 
and with nothing else, is insufficient to warrant a 
verdict of guilty. It must be supported by other proof 
of the defendant's involvement in the alleged robbery 
and killing of a substantial character. Here the 
District Attorney maintains that the other proof lies 
in the testimony which he has submitted of witnesses 
who were in the store and who described the three men 
to the extent that they said two of them had guns. The 
District Attorney maintains that such other proof lies 
in the testimony of police officer Walsh, that is, he 
saw the defendant, gun in hand, with another man, gun in 
hand, and a third man running along; that when they 
gave chase, one of them got into a car and was apprehended, 
end as I said, the other two, including this defendant, 
during the course of such chase, threw the gun which he 
held in his hand underneath an automobile or between 
two parked automobiles. 


2. (Cont'd) 


"And so, you see, madam and gentlemen of the jury, 
it is the District Attorney's contention that by 
reasoning from the established facts in the case, 
without recounting, without going over those established 
facts, which, incidentally, the defendant says or claims 
are not established facts beyond a reasonable doubt, 
but drawing inferences from those established facts, 

“he conclusion is irresistible, says the District Atcorzre} 
Tne conclusion flows freely and siuwoothly enc 

to the ultimate conclusion that this defendent was one 

of the three men in the store at the time of the per- 
petration of the robbery, and at the time of the shooting 
of Vito Petrancosta, and that those circumstances, 
reasoning from such established facts, claims the 
District Attorney, exclude to a moral certainty every 
other hypothesis, save that of the guilt of this deioan 
Such is the contention of the prosecution. 


"The defendant, by his plea of not guilty in this 
case, denies in toto the contention or the contentions 


of the District Attomey.'' (Record at 217-219). 
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